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Introduction 

When  an  independent  auditor  is  engaged  to  audit  the  Uniform  Financial  Statements,  the  financial 
audit  must  be  conducted  and  reported  in  accordance  with  Generally  Accepted  Government 
Auditing  Standards  (GAGAS).  Government  Auditing  Standards  (commonly  referred  to  as  the 
"Yellow  Book")  have  been  promulgated  by  the  Comptroller  General  of  the  United  States  General 
Accounting  Office  (GAO).  The  guidance  that  follows  has  been  adapted  for  use  in  audits  of 
providers  contracting  with  the  Commonwealth  and  excerpted  from  the  "Yellow  Book"  and  the 
GAO  office  policy  publication,  "Assessing  Compliance  With  Applicable  Laws  and  Regulations." 
GAO's  standards  require  that  all  audits  include  an  assessment  of  compliance  with  relevant  laws  and 
regulations  that  are  material  to  the  engagement  objectives.  For  financial  statement  audits,  the 
standard  provides  the  following: 

♦  Auditors  should  follow  up  on  known  material  findings  and  recommendations  from 
previous  audits. 

♦  Auditors  should  design  the  audit  to  provide  reasonable  assurance  of  detecting 
irregularities  that  are  material  to  the  financial  statements. 

♦  Auditors  should  design  the  audit  to  provide  reasonable  assurance  of  detecting 
material  misstatements  resuting  from  direct  and  material  illegal  acts. 

♦  Auditor's  should  be  aware  of  the  possibility  that  indirect  illegal  acts  may  have 
occured.  If  specific  information  comes  to  the  auditor's  attention  that  provides 
evidence  concerning  the  existence  of  possible  illegal  acts  that  could  have  material 
indirect  effect  on  the  financial  statements,  the  auditor's  should  apply  audit 
procedures  specifically  directed  to  ascertaining  whether  an  illegal  act  has  occured. 

♦  Auditor's  should  design  the  audit  to  provide  reasonable  assurance  of  detecting 
material  misstatements  resulting  from  noncompliance  with  provisions  of  contracts  or 
grant  agreements  that  have  a  direct  and  material  effect  on  the  determination  of 
financial  statement  amounts.  If  specific  information  comes  to  the  auditors'  attention 
that  provides  evidence  of  possible  noncompliance  that  could  have  a  material  direct 
effect  on  the  financial  statements,  auditors  should  apply  audit  procedures  specifically 
directed  to  ascertaining  whether  that  noncompliance  has  occured. 

♦  In  addition,  the  audit  of  the  UFR  requires  the  auditor  to  employ  certain  reporting  and 
fieldwork  standards  of  GAGAS  for  performance  audits  when  testing  and  reporting  on 
contract  compliance  (see  paragraph  2.2  of  1994  "Yellow  Book"). 

The  "Yellow  Book"  also  requires  that  financial  audits  be  performed  in  accordance  with  the 
fieldwork  and  reporting  standards  prescribed  by  the  American  Institute  of  Certified  Public 
Accountants  (AICPA).  AICPA  has  issued  a  series  of  Statements  on  Auditing  Standards  (SAS), 
and  the  following  are  particularly  applicable  to  detecting  and  reporting  noncompliance  with  laws 
and  regulations  on  financial  and  certain  aspects  of  performance  audits: 

♦  Compliance  Auditing  Applicable  to  Government  Entities  and  Other  Recipients  of 
Governmental  Financial  Assistance  (SAS  74); 
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♦  Consideration  of  the  Internal  Control  Structure  in  a  Financial  Statement  Audit  (SAS 

55); 

♦  Illegal  Acts  by  Clients  (SAS  54);  and 

♦  The  Auditor's  Responsibilities  to  Detect  and  Report  Errors  and  Irregularities  (SAS 

53); 

♦  Omnibus  Statement  on  Auditing  Standards  1983  (SAS  45)  AU  Section  334,  Related 
Parties  and  Au  Section  9334  Related  Parties:  Auditing  Interpretations  of  Section 

AU  334, 

♦  Audit  Risk  and  Materiality  in  Conducting  an  audit  (SAS  47). 

Audits  of  providers  for  Single  Audit  purposes  carry  additional  requirements  that  the  auditor  must 
be  aware  of  to  conduct  the  audit.  These  requirements  are  noted  in  the  Executive  Office  of  The 
President,  Office  of  Management  and  Budget  publication,  OMB  Circular  A- 133  "Audits  of 
Institutions  of  Higher  Education  and  Other  Nonprofit  Organizations"  and  "Compliance  Supplement 
for  Single  Audits  of  Institutions  of  Higher  Education  and  Other  Nonprofit  Organizations ." 

General  Requirements 

Audits  must  be  properly  planned  and  include  steps  to  provide  reasonable  assurance-not  absolute  or 
complete-that  material  instances  of  noncompliance  that  directly  relate  to  the  engagement's 
objective(s)  are  detected  and  reported  Auditors  should  not  presume  the  provider  is  in  compliance 
or  not  in  compliance  but  should  do  sufficient  testing  to  provide  reasonable  assurance  that 
noncompliance,  which  is  individually  or  in  the  aggregate  material,  would  have  been  identified. 

Sufficient  steps  must  be  performed  to  detect  major  noncompliance  without  spending  an 
unreasonable  amount  of  resources  on  those  steps.  Too  much  audit  effort  would  waste  valuable 
resources  needed  elsewhere,  while  not  enough  work  risks  instances  of  material  noncompliance 
going  undetected. 

The  standard  does  not  expect  auditors  to  uncover  every  impropriety;  instead,  it  requires  reasonable 
tests  to  assure  detection  of  major  noncompliance  (errors,  fraud,  illegal  acts,  or  irregularities)  and 
abuse 

The  "Yellow  Book"  requires  auditors  to  perform  audit  steps  as  follows: 

1.  Determine  if  engagement  objectives  require  that  tests  of  compliance  with  laws  and 
regulations  be  performed; 

2.  Identify  laws  and  regulations  that  apply  to  the  entity  being  audited  and  that  are  relevant  to 
engagement  objectives; 

3.  Assess  the  risk  that  noncompliance  with  these  laws  and  regulations  could  significantly  affect 
the  program  operations  or  financial  statements  being  audited; 

4.  Consider  whether  internal  controls  deter  or  help  detect  noncompliance; 

5.  Design  work  steps  to  reasonably  assure  the  (1)  entity's  compliance  with  relevant  laws  and 
regulations  and  (2)  detection  of  errors,  irregularities,  abuse,  or  illegal  acts  that  could 
significantly  affect  the  engagement  objectives; 

6.  Exercise  appropriate  caution  in  investigating  illegal  acts  so  as  not  to  interfere  with  potential 
future  investigations  and/or  legal  proceedings; 

7.  Promptly  prepare  an  audit  report  that  includes  irregularities,  illegal  acts  and  other  material 
or  significant  noncompliance  (for,  example  violations  of  contract  provisions)  and 

8  In  some  circumstances,  auditors  should  report  irregularities  and  illegal  acts  directly  to 
parties  external  to  the  audited  entity. 
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Terms  Defined 

Noncompliance  with  laws  and  regulations  includes  both  intentional  and  unintentional  acts  as  well  as 
a  variety  of  other  terms,  such  as  "fraud,"  "abuse,"  "errors,"  and  "irregularities,"  and  these  and  other 
terms  are  defined  as  follows: 

Abuse  is  distinguished  from  noncompliance  in  that  abusive  conditions  may  not  directly  violate  laws 
or  regulations.  Abusive  activities  may  be  within  the  letter  of  the  laws  and  regulations  but  violate 
either  their  spirit  or  the  more  general  standards  of  impartial  and  ethical  behavior.  This  would 
include  furnishing  excessive  services  to  beneficiaries;  or  performing  what  may  be  considered 
improper  practices,  none  of  which  involves  noncompliance  with  laws  and  regulations 

Civil  act  -  An  illegal  act  for  which  penalties  that  do  not  include  incarceration  are  available  for  a 
statutory  violation.  Penalties  may  include  monetary  payments  and  corrective  actions 

Criminal  act  -  An  illegal  act  for  which  incarceration,  as  well  as  other  penalties,  is  available  if  the 
government  obtains  a  guilty  verdict 

Error  -  Unintentional  noncompliance  with  applicable  laws  and  regulations  and/or  misstatement  or 
omission  of  amounts  or  disclosures  in  financial  statements. 

Fraud  -  Action  that  violates  a  fraud-related  statute  of  the  federal  or  state  government 

Illegal  act  -  Failure  to  follow  requirements  of  laws  or  implementing  regulations,  including 
intentional  and  unintentional  noncompliance  and  criminal  acts. 

Irregularities  -  Intentional  noncompliance  with  applicable  laws  and  regulations  and/or 
misstatements  or  omissions  of  amounts  or  disclosures  in  financial  statements. 

Identifying  Laws  and  Regulations 

During  the  early  phase  of  an  engagement,  auditors  should  identify  the  laws  and  regulations  that 
apply  to  the  engagement  subject  area  and  might  significantly  affect  engagement  objectives. 

The  first  step  is  to  identify  general  laws  and  regulations  applicable  to  the  subject  of  the  engagement. 
For  example,  when  auditing  the  provider's  Uniform  Financial  Statements,  the  laws  and  regulations 
associated  with  the  organization's  charitable  purpose  and  delivery  of  social  services  will  apply. 

The  second  step  is  to  identify  more  specific  laws  and  regulations  applicable  to  the  provider's 
activity.  For  example,  the  contract  that  is  executed  between  the  provider  and  the  Commonwealth's 
purchasing  agency  is  governed  by  the  incorporation  of  general  conditions,  procurement  regulations 
and  contracting  requirements. 

The  third  step  is  to  identify  those  provisions  of  laws,  regulations  and  policies  relating  directly  to  the 
engagement  objectives  For  example,  violation  of  contract  provisions  or  regulations  that  govern 
reimbursement  for  services  delivered  by  the  provider  could  have  a  material  effect  on  the  financial 
statements. 

Sources  of  information  that  auditors  can  use  to  identify  applicable  laws  and  regulations  include: 

♦  Federal  and  State  employment  and  labor  laws. 

♦  Internal  Revenue  Code,  Massachusetts  Department  of  Revenue  and  Division  of 
Employment  and  Training  laws. 

♦  Massachusetts  Executive  Office  for  Administration  and  Finance,  Division  of 
Purchased  Services  General  Conditions  (Attachment  1  of  Master  Agreement). 
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♦  Code  of  Massachusetts  Regulations  (available  from  State  Bookstore). 

♦  Code  of  Federal  Regulations  (available  from  Federal  Bookstore). 

♦  State  agency  contracting  requirements  (contained  in  Attachment  C  of  state 
purchasing  agency  contracts  with  the  provider)  and  in  Secretariat  guidance  furnished 
to  state  purchasing  agencies. 

♦  Division  of  Purchased  Services  Contract  Instructions  and  Forms. 

♦  Commonwealth  of  Massachusetts  Purchase  of  Service  System  User  Handbook 

Materiality/Significance  and  Sensitivity 

The  auditor  should  consider  materiality  and/or  significance  and  sensitivity  in  planning  the  audit  and 
in  selecting  the  methodology  and  designing  audit  tests  and  procedures,  as  well  as  in  deciding 
whether  a  matter  requires  disclosure  in  an  audit  report. 

Materiality  concerns  the  magnitude  of  omissions  or  misstatements  of  accounting  information  that, 
in  the  light  of  circumstances,  makes  it  probable  that  the  judgment  of  a  reasonable  person  relying  on 
the  information  would  have  been  changed  or  influenced  by  omissions  or  misstatements.  Materiality 
judgments  involve  both  quantitative  and  qualitative  considerations  One  of  the  criteria  to  be 
considered  in  determining  materiality  includes  the  monetary  value  of  the  item  Qualitative  factors 
include,  but  are  not  limited  to,  the  cumulative  effect  and  impact  of  immaterial  items,  the  objectives 
of  the  work  undertaken,  and  the  use  of  the  reported  information  by  the  users  or  groups  of  users  of 
the  information. 

Significance  concerns  the  importance,  in  relation  to  the  audit  objectives,  of  items,  events, 
information,  matters  or  problems  the  auditor  identifies. 

Sensitivity  involves  how  given  matters  will  be  perceived  by  others  It  is  possible  for  matters  to  be 
both  material/significant  and  sensitive.  For  example,  a  former  high-level  state  official  used 
influence  to  convince  a  state  agency  to  fund  a  program  operated  by  a  provider,  and  for  minimal 
effort  the  former  official  was  paid  a  large  fee  by  the  provider. 

In  determining  materiality  and/or  significance,  sensitivity  and  audit  risk,  the  auditor  is  expected  to 
consider  the  following: 

a    Amount  of  revenues  and  expenditures. 

b    Newness  of  the  activity  or  changes  in  its  condition. 

c    Adequacy  of  internal  controls. 

d    Results  of  prior  audits 

e.  Level  and  extent  of  review  or  other  form  of  independent  oversight 

f.  Adequacy  of  the  internal  controls  for  ensuring  compliance  with  laws  and  regulations, 
g    Management's  adherence  to  applicable  laws  and  regulations. 

h    Audit  report  users'  expectations 

i.    Public  perceptions  and  political  sensitivity  of  the  areas  under  audit, 
j.    Audit  requirements. 

In  government  audits  the  materiality  level  and/or  threshold  of  acceptable  risk  may  be  lower  than  in 
similar-type  audits  in  the  private  sector  because  of  the  public  accountability  of  the  entity,  various 
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legal  and  regulatory  requirements,  and  the  visibility  and  sensitivity  of  government-supported 
programs,  activities,  and  functions. 

Generally,  the  greater  the  materiality/significance  and  sensitivity,  the  greater  the  degree  of  required 
compliance  testing. 

Determining  the  Extent  of  Compliance  Testing 

Compliance  testing  should  provide  reasonable  assurance  of  detecting  errors,  irregularities,  and 
illegal  acts  that  could  have  a  direct  and  indirect  material  effect  on  program  operations  and  the 
financial  statement  amounts.  This  is  accomplished  by  first  determining  what  to  test  and  the  degree 
of  testing  that  is  needed  Determining  what  and  how  much  to  test  is  achieved  by  completing  the 
previously  noted  steps,  two  through  five,  in  the  General  Requirements  section. 

These  steps  and  procedures  rely  upon  the  professional  judgment  of  the  auditor  to  determine  what 
to  test  and  the  degree  of  testing  needed,  rather  than  a  series  of  predetermined  audit  tests 

Vulnerability  Assessment 

After  laws  and  regulations  that  apply  to  the  audited  entity  have  been  identified,  auditors  must  assess 
the  risk  that  noncompliance  with  these  laws  and  regulations  could  significantly  affect  the  program 
operations  or  financial  statements  being  audited  Once  the  risk  has  been  determined,  the  extent  of 
compliance  testing  to  be  performed  can  be  established  This  is  attained  by  conducting  a 
vulnerability  assessment.  A  vulnerability  assessment  determines  the  probability  that  noncompliance 
and  abuse,  which  is  individually  or  in  aggregate  material,  could  occur  and  not  be  prevented  or 
detected  in  a  timely  manner  by  internal  controls  The  assessment  evaluates  (1)  the  inherent  risk  of  a 
law  or  regulation  to  noncompliance  and  abuse  before  considering  internal  controls  and  (2)  whether 
internal  controls  will  prevent  or  detect  noncompliance  and  abuse  (see  table  below). 
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Relationships  Between  Inherent  Risk,  Internal  Controls, 
Vulnerability,  and  Testing  Extent 


Inherent  Risk  X 

Internal  Controls 

=  Vulnerability  Testing,  extent 

Weak 

Adequate 

Moderate  to  hi«h 

Strong 

Low  to  moderate 

Moderate 

Weak 

Moderate  to  high 

Adequate 

Moderate 

Strons 

Low 

Low 

Weak 

Low  to  moderate 

Adequate 

Low 

Strong 

Very  low 

The  extent  of  compliance  testing  is  directly  related  to  a  provider's  degree  of  vulnerability  The 
higher  the  vulnerability,  the  more  extensive  the  compliance  testing  needs  to  be  and  vice  versa 
Thus,  even  though  a  provider  may  be  inherently  risky  to  noncompliance  and  abuse,  strong  internal 
controls  can  reduce  vulnerability  to  a  relatively  low  level,  thereby  reducing  necessary  compliance 
testing  to  a  relatively  low  level. 

The  rationale  for  performing  a  vulnerability  assessment  is  that  auditors  can  limit  testing  and  focus 
on  those  areas  most  vulnerable  to  noncompliance  and  abuse  if  internal  controls  are  found  to  be 
adequately  designed  and  reliable  This  produces  a  more  cost-effective  and  timely  audit. 

A.  Inherent  Risk 

Inherent  risk  is  the  probability  that  a  law/regulation  related  to  the  audit  (including  the 
provider's  program  operations  and  financial  statements)  will  not  be  complied  with,  or  that  the 
area  being  reviewed  is  highly  susceptible  to  noncompliance  (e.g.,  pilferage  of  cash). 

Inherent  risk  is  assessed  before  considering  whether  the  internal  controls  would  prevent  or 
detect  such  noncompliance  or  abuse.  Assessing  inherent  risk  involves: 

•  Considering  the  requirements  of  applicable  laws  and  regulations; 

•  Establishing  susceptibility  to  noncompliance; 

•  Assessing  management's  commitment  to  reduce  and  control  noncompliance; 

•  Determining  whether  previously  identified  noncompliance  problems  have  been 
corrected;  and 

•  Testing  transactions. 

/.   Considering  Requirements  of  Laws  and  Regulations 

The  Identifying  Laws  and  Regulations'  section  of  this  document  discusses  how  to  identify 
the  laws  and  regulations  applicable  to  the  engagement.  Some  questions  to  consider  are  as 
follows: 
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•  Are  the  laws  and  regulations  readily  identifiable,  vague,  complex,  or 
contradictory9 

Laws  and  regulations  that  are  clear,  understandable  and  consistent  with  other 
laws  and  regulations  are  easier  to  adhere  to  and  to  check  compliance  than  laws 
and  regulations  lacking  these  characteristics. 

•  Do  the  laws  and  regulations  relate  to  a  new  program,  or  have  they  undergone 
recent  or  frequent  major  changes  or  have  they  not  been  enforced9 

Laws  and  regulations  that  have  recently  been  implemented  or  changed  or  that 
have  not  been  enforced  may  be  more  likely  to  be  violated  because  people  are 
less  familiar  with  them 

2.   Susceptibility  to  Noncompliance 

Auditors  should  also  identify  the  characteristics  that  increase  the  susceptibility  to 
noncompliance.  Some  questions  to  consider  are  as  follows: 

•  Do  incentives  of  noncompliance  outweigh  the  potential  penalties? 

If  the  law  or  regulation  provides  a  benefit  based  on  need  or  performance, 
individuals  will  have  an  incentive  to  overstate  their  need  or  performance  in  order 
to  qualify  or  to  get  a  larger  benefit. 

•  Is  it  practicable  or  reasonable  to  expect  compliance,  or  are  the  laws  and 
regulations  so  burdensome  or  onerous  that  noncompliance  could  reasonably  be 
expected9 

•  Does  the  entity  have  numerous  transactions9 

The  more  transactions  there  are,  the  greater  the  chances  that  noncompliance 
could  occur  due  to  errors,  irregularities,  and  abuse.  Also,  a  large  number  of 
transactions  increases  the  difficulty  of  detecting  noncompliance. 

•  Have  important  government-supported  activities  and  programs  (e.g.,  payroll 
service  or  client  services)  been  contracted  out  or  delegated  to  those  outside  the 
provider  without  ensuring  that  adequate  internal  control  systems  and  active 
monitoring/oversight  are  in  place? 

•  Does  the  provider  have  a  significant  amount  of  assets  that  are  readily  marketable 
(i.e.,  cash,  securities,  or  drugs)  or  could  be  used  for  personal  purposes  (i.e., 
tools,  cars,  auto  repair  parts,  or  computers)? 

Such  assets  are  very  susceptible  to  improper  use  or  theft. 

•  Are  significant  benefits  of  government-supported  programs  extended  to 
individuals  or  corporations  by  provider  officials  whose  actions  are  generally  not 
subject  to  public  examinations  and  evaluations9 

Auditors  should  be  alert  for  and  consider  any  "red  flags"  or  indicators  of  susceptibility  to 
noncompliance.  Any  such  indicators  would  vary  depending  upon  the  organizational 
structure  or  type  of  services  the  provider  delivers.  The  following  are  examples  of 
susceptibility  indicators  that  might  be  identified: 


7 


June  1996  Version 


•  A  pattern  of  certain  providers  bidding  against  each  other  or,  conversely,  certain 
providers  not  bidding  against  each  other; 

•  Use  of  government-supported  fixed  assets  and  materials  on  activities  that  are 
unrelated  to  program  services; 

•  A  high  rate  of  fines  and  penalty  assessments  from  taxing  authorities; 

•  Complex  transactions, 

•  Poor  records/documentation; 

•  Activities  that  are  dominated  and  controlled  by  a  single  person  or  small  group 
without  adequate  review  and  oversight; 

•  Unreasonable  explanations  to  inquiries  by  auditors; 

•  Auditee's  annoyance  at  reasonable  questions  by  auditors; 

•  Employees'  refusal  to  give  others  custody  of  records; 

•  Employees'  refusal  to  take  vacations  and/or  accept  promotions;  and 

•  Extravagant  life-style  of  employees. 

3.  Management  Commitment 

Auditors  should  consider  management's  commitment  to  reduce  and  control  noncompliance 
A  strong  commitment  by  management  to  comply  is  a  positive  factor  in  reducing  the  risk  of 
noncompliance   Some  questions  to  consider  are  as  follows: 

•  Have  problems  been  repeatedly  disclosed  in  prior  audits  by  your  firm  or  other 
auditors? 

•  Does  management  promptly  respond  when  problems  are  first  identified9 

•  Are  recurring  complaints  and  allegations  received  by  state  agencies  from  the 
general  public  or  state  employees? 

•  Is  management  willing  to  discuss  its  approach  toward  compliance0 

•  Is  management  knowledgeable  of  the  subject  area  and  potential  problems9 

•  Does  management  have  a  constructive  attitude,  including  a  willingness  to 
consider  innovative  approaches9 

•  Is  there  a  stable  management  team  with  continuity  and  a  good  reputation,  or  is 
there  high  turnover  and/or  poor  management  reputation? 

4.  Testing  Transactions 

The  final  step  of  assessing  inherent  risk  involves  testing  a  limited  number  of  transactions. 
This  testing  usually  occurs  during  the  stage  of  an  engagement  when  information  is  gathered 
without  verification  for  use  in  planning  the  audit  (survey  stage  of  government  audits).  This 
stage  of  the  engagement  is  not  intended  to  be  a  representative  sample  of  transactions. 
Rather,  the  auditor  should  perform  limited  work  to  gain  a  better  understanding  of  the 
processes  followed  by  the  provider  and  to  confirm  other  observations  made  about  inherent 
risk  of  noncompliance. 
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B.  Internal  Controls 

Internal  controls  consist  of  policies  and  procedures  used  to  provide  reasonable  assurance  that 
goals  and  objectives  are  met,  resources  are  adequately  safeguarded,  efficiently  utilized,  and 
reliably  accounted  for;  and  laws  and  regulations  are  complied  with. 

Evaluating  internal  controls  involves: 

•  Identifying  internal  control  objectives  (policies)  that  management  has  designed 
to  ensure  that  laws  and  regulations  are  complied  with  and  the  control 
environment; 

•  Identifying  key  internal  control  techniques  (procedures)  that  management  has 
established  to  achieve  objectives; 

•  Testing  control  procedures,  and 

•  Identifying  needed  follow-on  actions. 

In  some  instances,  auditors  may  be  able  to  make  this  evaluation  on  the  basis  of  recently 
completed  audits  or  evaluations. 

1.  Identifying  Objectives 

The  control  objective  is  a  positive  thing  that  management  tries  to  attain  or  an  adverse  condition 
or  negative  effect  that  management  is  seeking  to  avoid  For  example,  the  provider  has  a  control 
objective  of  not  billing  the  Commonwealth  for  services  to  clients  who  are  ineligible  for  benefits 
Auditors   should   determine   what   control   objectives   related   to   assignment  objectives 
management  has  established. 

The  control  environment  reflects  the  overall  attitude  toward  and  awareness  of  management 
regarding  the  importance  of  internal  controls.  A  good  control  environment  is  a  positive  factor 
in  establishing  and  enhancing  the  effectiveness  of  specific  policies  and  procedures,  while  a  poor 
control  environment  has  the  opposite  effect  Factors  affecting  the  control  environment  include: 

•  Management's  philosophy  and  operating  style  (tone  at  the  top); 

•  The  entity's  organizational  structure; 

•  Methods  of  delegating  authority  and  responsibility; 

•  Management's  methods  for  monitoring  and  following  up  on  performance, 
including  internal  assessments  and  corrective  action  taken  on  recommendations; 
and 

•  Personnel  policies  and  practices. 

2.  Identifying  Procedures 

Control  objectives  and  environment  represent  those  goals  and  actions  management  wishes  to 
achieve,  while  control  procedures  are  the  specific  steps  designed  and  prescribed  by  management 
to  provide  reasonable  assurance  that  its  control  objectives  will  be  achieved.  For  example,  to 
limit  spending  to  the  amounts  negotiated  with  the  Commonwealth  in  program  budgets,  provider 
organizations  have  implemented  detailed  procedures  for  controlling  expenditures.  The  control 
objective  is  to  limit  spending  to  the  amount  negotiated,  and  the  control  procedures  are  those 
steps  that  must  be  performed  before  funds  can  be  obligated  and/or  spent.   These  steps  may 
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include  such  actions  as  requiring  certification  by  the  accounting  department  that  sufficient  funds 
are  available  in  the  budget  before  obligating  or  expending  funds. 

The  auditor  can  obtain  information  on  the  control  environment,  objectives,  and  procedures  by 
reading  provider  accounting  and  procedures  manuals,  reviewing  past  audit  reports  and 
evaluations,  interviewing  management  and  employees,  and  making  observations. 

Because  of  inherent  limitations  in  the  design  and  the  operations  of  any  internal  control  system, 
auditors  should  not  expect  internal  controls  to  prevent  or  detect  all  instances  of  noncompliance 
or  abuse.  The  most  pervasive  limitations  are  that  the  cost  of  internal  controls  should  not 
exceed  their  benefits.  In  deciding  how  extensive  the  system  of  internal  controls  should  be, 
management  compares  the  costs  of  more  controls  with  the  benefits  to  be  gained 

Other  limitations  include  the  possibility  that  management  may  override  the  internal  control 
system,  employees  may  secretly  be  working  together  (collusion)  to  avoid  or  circumvent  the 
controls,  and  employees  may  not  be  correctly  applying  the  control  technique  due  to  fatigue, 
boredom,  inattention,  lack  of  knowledge,  or  misunderstanding.  As  a  result,  auditors  should 
always  test  actual  transactions  to  have  a  reasonable  basis  for  evaluating  internal  controls 

The  auditors'  understanding  of  the  internal  control  system  should  be  documented  in  the 
workpapers.  This  can  be  done  through  flowcharts;  narratives;  questionnaire  responses,  records 
of  interviews,  and  copies  of  policies  and  procedures,  documents,  and  records. 

3.  Testing  Control  Procedures 

For  internal  control  procedures  to  be  effective,  they  must  be  designed  to  achieve  the  intended 
objective(s)  and  must  be  correctly  and  consistently  applied  by  the  authorized  employee(s).  The 
best  designed  internal  controls  are  of  little  value  if  the  procedures  are  not  correctly  followed 
For  example,  if  the  entity  has  a  procedure  requiring  the  manager's  approval  for  all  purchases 
over  a  specified  dollar  amount,  but  the  manager  does  not  review  the  purchase  orders,  this 
procedure  will  not  be  very  effective  in  preventing  or  detecting  unnecessary  purchases. 

Testing  internal  controls  consists  of  the  following  steps: 

•  Defining  what  constitutes  effective  internal  controls; 

•  Selecting  a  small  sample  of  transactions,  either  randomly  or  non-randomly; 

•  Evaluating  whether  the  sample  transactions  were  executed  in  accordance  with 
the  laws  and  regulations  and  internal  controls, 

•  Documenting  the  evaluation  results,  and 

•  Determining  the  probability  that  noncompliance  will  not  be  detected  or 
prevented  by  the  internal  controls. 

Auditors  can  use  the  results  of  the  transaction  tests  to  assess  the  probability  that  internal 
controls  will  not  prevent  or  detect  noncompliance. 

4.  Needed  Corrective  Actions 

If  testing  reveals  material  noncompliance  or  abuse,  the  auditor  should  determine  what  internal 
controls  were  intended  to  prevent,  or  detect  the  noncompliance  or  abuse  and  ascertain  the 
reasons  they  did  not.  If  internal  controls  are  weak  or  nonexistent,  many  more  transactions  may 
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be  in  noncompliance.  Auditors  should  consider  expanding  tests  to  determine  the  impact  of 
weaknesses  on  engagement  objectives  and  of  doing  follow-on  work. 

Auditors  should  consult  the  fieldwork  and  reporting  standards  for  internal  controls  in  financial  and 
performance  audits  as  discussed  in  the  GAO's  "Yellow  Book." 

A  sample  Audit  Risk  Assessment  Form  has  been  provided  as  an  attachment  to  this  document. 
Government  auditors  often  use  a  combination  of  tools,  including  forms  for  documenting  and 
assisting  in  assessing  risk  components  that  estimate  the  possibility  of  error  and  irregularities  in 
account  balance,  classes  of  transactions  or  procedures.  The  attached  form  has  been  designed  to  be 
used  in  conjunction  with  the  guidance  provided  in  pages  5  through  13  of  this  document  for 
determining  materiality  and/or  significance  and  audit  risk,  which  govern  the  level  of  testing  required 
or  the  inclusion  of  a  potential  finding  in  the  report. 

Reporting  Requirements 

GAO's  government  auditing  standards  require  the  following: 

The  auditors  should  prepare  a  written  report  on  their  tests  of  compliance  with  applicable  laws  and 
regulations  This  report,  which  may  be  included  in  either  the  report  on  the  financial  audit  or  in  a 
separate  report,  should  contain  a  statement  of  positive  assurance  on  those  items  which  were  tested 
for  compliance  and  it  should  include  all  material  instances  of  noncompliance  and  all  instances  or 
indications  of  likely  irregularities  or  ilegal  acts  which  could  have  occurred. 

If  auditors  find  no  instances  or  indications  of  material  noncompliance,  the  compliance  report  must 
include: 

♦  A  statement  of  positive  assurance  that  the  test  results  indicate  that  with  respect  to 
the  items  tested,  the  entity  complied  in  all  material  respects  with  the  laws  and 
regulations  referred  to  in  the  scope. 

If  auditors  find  instances  of  material  noncompliance,  they  should  state  that  they  considered  these 
instances  in  forming  their  opinion  on  the  financial  statements  and  whether  these  instances  affected 
their  opinion  and  how.  The  statement  on  assurance  should  be  similar  to  the  following: 

"Except  as  described  above,  the  results  of  our  tests  of  compliance  with  laws  and 
regulations  indicate  that  with  respect  to  the  items  tested,  the  provider  complied  in  all 
material  respects  with  the  provisions  referred  to  above  and  nothing  came  to  our 
attention  that  caused  us  to  believe  that  the  provider  had  not  complied  in  all  material 
respects  with  those  provisions." 
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Instances  of  noncompliance  with  laws  and  regulations  that  are  clearly  inconsequential  and 
nonmaterial  from  a  quantitative  and  qualitative  perspective  must  be  reported  to  top  management  of 
the  provider  via  a  management  letter.  If  applicable,  the  compliance  report  should  state  that  the 
auditors  found  instances  of  nonmaterial  noncompliance  with  laws  and  regulations  that  are  being 
separately  reported  to  management. 

In  all  cases,  instances  of  noncompliance  with  laws  and  regulations  in  the  audit  of  a  UFR  should  be 
reported  by  identifying: 

•  the  condition  of  noncompliance; 

•  the  effect  of  noncompliance  in  monetary  and/or  qualitative  terms,  if  it  can  be  determined; 

•  the  criteria  by  which  noncompliance  was  established; 

•  the  cause  of  noncompliance,  if  it  can  be  determined; 

•  recommendations  for  eliminating  the  noncompliance,  if  they  can  be  developed 

Material  findings  of  noncompliance  should  also  be  presented  in  their  proper  perspective: 

•  the  size  of  the  universe  in  number  of  items  and  dollars; 

•  the  number  and  dollar  amount  of  transactions  tested  by  the  auditors; 

•  the  number  of  corresponding  dollar  amount  of  instances  of  noncompliance 

Further  information  on  compliance  reports  can  be  found  in  chapters  5  and  7  of  the  1994  "Yellow 
Book"  and  Statement  on  Auditing  Standards  74,  issued  by  the  American  Institute  of  Certified 
Public  Accountants;  Compliance  Auditing  Applicable  to  Government  Entities  and  Other  Recipients 
of  Governmental  Financial  Assistance.  In  addition,  provider  audit  reports  that  are  subject  to  the 
requirements  of  OMB  Circular  A- 133  must  include  a  written  report  on  compliance  with  laws  and 
regulations  that  have  a  direct  and  material  effect  on  each  major  federal  program 

Audits  of  providers  for  the  purpose  of  Single  Audit  carry  additional  requirements  that  the  auditor 
must  be  aware  of  to  conduct  the  audit.  These  requirements  are  noted  in  the  Executive  Office  of 
The  President,  Office  of  Management  and  Budget's  publications,  OMB  A-133.  Audits  of 
Institutions  of  Ftigher  Education  and  Other  Nonprofit  Organizations,  paragraph  12.  "Scope  of 
Audit  and  Audit  Objectives"  and  Compliance  Supplement  for  Single  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit  Organizations. 

***** 

Auditors  should  consult  the  reporting  standards  for  compliance  in  financial  and  performance  audits 
as  discussed  in  the  GAO's  "Yellow  Book." 

A  sample  Audit  Risk  Assessment  Form  has  been  provided  as  an  attachment  to  this  document 
Government  auditors  often  use  a  combination  of  tools,  including  forms  for  documenting  and 
assisting  in  assessing  risk  components  that  estimate  the  possibility  of  error  and  irregularities  in 
account  balance,  classes  of  transactions  or  procedures.  The  attached  form  has  been  designed  to  be 
used  in  conjunction  with  the  guidance  provided  in  this  document  for  determining  materiality  and/or 
significance  and  audit  risk,  which  govern  the  level  of  testing  required  or  the  inclusion  of  a  potential 
finding  in  the  report 
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Suggested  Areas  of  Compliance  Testing 

The  majority  of  program  services  purchased  by  the  Commonwealth  are  reimbursed  through 
negotiated  unit  rate  prices  that  have  been  negotiated  within  the  market  price  ranges  established  in 
the  Component  Price  Catalog.  Programs  of  social  service  purchased  by  the  Commonwealth 
through  the  negotiated  unit  rate  price  mechanism  deliver  a  program  of  discrete  services  which  have 
performance  and  productivity  requirements 

Other  unit  rate  payments  are  commonly  and  mistakenly  identified  as  negotiated  unit  rate 
reimbursements  These  payments  are  usually  for  Medicaid  eligible  services  or  for  the  delivery  of 
goods  and  services  such  as  pharmaceuticals,  x-rays,  accounting  or  temporary  employment  services 
rather  than  a  program  of  social  services.  The  organization,  which  is  usually  classified  as  a  vendor, 
is  being  paid  for  the  delivery  of  goods  or  units  of  service  and  is  responsible  for  cost  overruns. 

The  negotiated  unit  rate  mechanism  utilizes  a  rate  calculation  (unit  rate/maximum  obligation 
calculation  page  of  contract  Attachment  B  Program  Budget)  to  establish  a  fixed  price  (maximum 
obligation)  for  a  program  of  discrete  services  that  is  paid  on  a  unit-of-service  basis.  Funding  levels 
for  these  programs  are  established  by  considering  the  need  for  allowable  program  costs  and 
performance  and  productivity  levels.  Programs  that  receive  funding  in  this  manner  are  often 
referred  to  as  negotiated  unit  rate  programs.  The  calculated  rate  reimburses  the  providers  for  social 
services  outputs,  outcomes  and  market  based  program  costs  previously  identified  in  a  negotiated 
program  budget.  Negotiated  program  budgets  may  be  changed  by  amending  the  contract 
Conditions  for  amendment  of  the  contract  include: 

♦  Operating  costs  change  because  statutory  and  regulatory  modifications  cause 
funding  decreases  and  increases; 

♦  Type  and  quantity  of  services  are  modified  because  of  change  in  statute  or 
regulation; 

♦  A  change  in  the  amount  or  availability  of  off-setting  income  from  other  sources  of 
funding; 

♦  Client's  safety  and  well-being  is  gravely  threatened  because  program  costs  increase 
beyond  the  control  of  the  provider; 

♦  Reimbursable  costs  become  greater  or  less  than  negotiated  amount;  and 

♦  Changes  in  expected  client  utilization;  and 

♦  Program  reconfiguration  occurs  during  the  life  of  the  contract. 

The  negotiated  unit  rate  system  that  utilizes  the  market  price  ranges  established  in  the  Component 
Price  Catalog  for  negotiation  purposes  accomplishes  the  following: 

•  Eliminates  program  costs  that  are  not  needed  or  should  not  be  reimbursed  with 
public  funds; 

•  Accommodates  program  reconfiguration  or  other  changes  through  contract 
amendment, 

•  Provides  for  adequate  cash  flow  by  permitting  the  retention  of  five  percent  of 
excess  program  revenues  generated  by  good  management  practices  and; 

•  Removes  provider  responsibility  for  cost  overruns. 

The  provider's  contract  with  the  Commonwealth  for  the  delivery  of  a  program  of  social  services 
has  minimum  and  mandatory  program  requirements.    The  contract  also  includes  specific  and 
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measurable  criteria  and  standards  for  evaluating  the  provider's  productivity  and  performance  in 
relation  to  desired  individual  client  outcomes  or  overall  program  objectives.  The  contract  mandates 
that  the  organization  reports  and  meets  these  performance  and  productivity  requirements  and 
complies  with  applicable  laws,  nonreimbursable  cost  requirements  and  other  regulatory 
requirements.  Productivity  and  performance  output  and  outcome  measurements  are  the  primary 
standards  used  in  negotiated  unit  rate  programs  to  determine  if  the  provider  has  fulfilled  its 
contractual  obligations. 

The  cost  reimbursement  pricing  mechanism  is  also  utilized  for  the  purchase  of  social  services  by  the 
Commonwealth.  The  cost  reimbursement  pricing  structure  reflects  a  purchase  arrangement  in 
which  the  purchasing  agency  pays  the  provider  for  budgeted  costs  that  are  actually  incurred  in 
delivering  the  services  specified  in  the  contract,  up  to  a  stated  maximum  obligation.  In  cost 
reimbursement  situations,  any  budgeted  cost  that  is  not  actually  incurred,  including  the  allocation  of 
administration,  can  neither  be  billed  by  the  provider  nor  reimbursed  by  the  purchasing  agency  AH 
excess  revenues  that  are  generated  as  a  result  of  budgeted  costs  not  being  incurred  by  the 
provider  but  reimbursed  by  the  purchasing  agency  in  cost  reimbursement  contracts  must  be 
passed  on  to  the  Commonwealth.  Any  overbilling  in  a  cost  reimbursement  contract  requires 
the  independent  auditor  to  write  a  finding  of  overbilling  in  the  compliance  report.  The 
provider  should  initiate  a  corrective  action  plan  in  response  to  the  auditor's  finding.  The  final 
signed  corrective  action  plan  should  indicate  that  the  provider  disclosed  a  liability  to  the 
Commonwealth  in  its  financial  statements  and  agreed  to  a  schedule  of  repayment(s),  that  has  been 
identified  in  the  corrective  action  plan,  with  the  Commonwealth  purchasing  agency(s)  that  is  a  party 
to  the  written  corrective  action  plan. 

Regulations  and  contract  General  Conditions  that  govern  the  establishment  and  administration  of 
rates  of  payment  and  contracts  are  attached  to  this  document 

For  negotiated  unit  rate  programs,  the  auditor's  examination  should  be  directed  to  areas  that  could, 
by  virtue  of  noncompliance  with  laws  and  regulations  and  disallowance,  have  a  direct  and  material 
effect  on  the  financial  statement  amounts.  The  auditor  should  obtain  an  understanding  of 
management's  responsibilities  concerning  the  contractual  requirements  established  in  the  general 
conditions  of  its  Master  Agreement  with  the  Commonwealth  and  the  nonreimbursable  cost 
provisions  of  808  CMR  1.15.  The  Division  of  Purchased  Services  will  determine  the  annual  excess 
revenues  generated  through  negotiated  unit  rate  programs  pursuant  to  the  provisions  of  808  CMR 
1.19  (3)  Not-for-Profit  Provider  Surplus  Revenue  Retention  Given  this  fact,  the  auditor's 
examination  should  not  be  directed  to  this  area  for  compliance  with  the  revenue  retention 
provisions  of  808  CMR  1.19  (3). 

Each  compliance  requirement  below  is  generally  considered  to  be  inherently  risky  and  highly 
susceptible  to  noncompliance.  Examples  that  increase  the  risk  of  noncompliance  and  could  have  a 
direct  and  material  effect  on  the  financial  statements  are  also  included.  The  auditor  should  consider 
these  areas  when  performing  the  vulnerability  assessment  for  determining  the  extent  of  compliance 
testing  needed  The  need  or  extent  of  compliance  testing  in  these  areas  has  not  been  mandated  but 
instead  is  directly  related  to  the  provider's  degree  of  vulnerability. 

The  suggested  audit  procedures  associated  with  the  compliance  requirements  below  are  intended 
to  be  illustrative,  not  comprehensive  or  mandatory  The  design  of  appropriate  audit  tests  should  be 
based  upon  the  auditor's  professional  judgment. 
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Allocation  of  Costs  

Compliance  Requirement  Provider  organizations  must  maintain  financial  books  and  records 
which  distinguish  the  direct  expenses  of  each  program  receiving  Commonwealth  funds  and  which 
make  a  reasonable  allocation  of  the  organization's  indirect  expenses  (costs  which  pertain  to  various 
functions)  to  such  programs  Indirect  expenses  that  are  not  related  to  direct  services  such  as 
management  and  general/administration  and  certain  administrative  expenses  should  normally  not  be 
allocated  to  various  functions  on  the  basic  financial  statements. 

Source:  "General  Conditions,"  Article  VII,  A.  1.  (a).  Provider  Financial  Records. 

Suggested  Audit  Procedures: 

•  Review  the  chart  of  accounts  and  books  of  original  entry  to  determine  if  they  distinguish  and 
segregate  the  income  and  direct  expenses  associated  with  programs  funded  by  the 
Commonwealth. 

•  Determine  whether  the  provider  has  written  cost  allocation  policies  and  plans 

•  Review  indirect  cost  allocation  policies,  plans,  worksheets,  etc.,  to  determine  if  allocations  are 
reasonable  and  in  accordance  with  recommendations  of  the  AICPA  "Industry  Audit  Guide  for 
Audits  of  Voluntary  Health  and  Welfare  Organizations'  for  "Allocation  of  Costs  Which  Pertain 
to  Various  Functions"  and  SOP  78-10  par.  100. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements. 

Incorrect  interpretation  of  the  AICPA  recommendations  for  allocation  of  costs  which  pertain  to 
various  functions  or  recording  and  reporting  through  error;  or 

Committing  irregularities,  such  as  the  intentional  allocation  of  administrative  costs  for  the 
overall  direction  of  the  organization  to  program  or  fund-raising  functions,  in  an  effort  to  portray 
the  provider  (for  the  benefit  of  contributors,  financial  lending  institutions  and  governmental 
jurisdictions)  as  having  minimal  administrative  expenditures;  or 

Allocation  of  administrative  costs  to  programs  receiving  funding  from  the  Commonwealth  in  a 
fraudulent  or  illegal  manner  for  the  purposes  of  increasing  reported  reimbursable  program  costs 
used  to  support  billings  and  formulas  for  reimbursement  which  could  result  in  a  disallowance. 

Debarment  and  legal  action.  These  actions  would  result  in  a  direct  and  material  effect  on  the 
financial  statement  amounts,  including  a  misstatement  of  administrative,  program  and  fund- 
raising  functions  on  the  Statement  of  Functional  Expenses  and  a  liability  to  the  Commonwealth 
on  the  Balance  Sheet. 

The  AICPA  recommendations  prohibit  allocation  of  administrative  (management  and  general)  costs 
for  the  overall  direction  of  the  organization  to  program  and  fund-raising  functions.  The  portion  of 
time  spent  directly  supervising  program,  fund-raising  or  service  activities,  such  as  salaries  and 
expenses,  should  be  prorated  among  those  functions.  Administrative  costs  for  the  overall  direction 
of  the  organization,  including  general  record  maintenance,  general  board  activities,  and  salaries  and 
expenses  of  the  chief  officer  of  the  organization  and/or  his  staff,  could  be  incorrectly  allocated  to 
program  and  fund-raising  functions,  as  noted  above. 
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Allowable  Services  

Compliance  Requirement  The  provider  organization  must  ensure  that  the  amounts  reported  as 
program  expenditures  for  programs  funded  by  the  Commonwealth  were  for  allowable  services  as 
defined  in  the  provider's  standard  service  contract  or  agreement  with  the  Commonwealth. 

Source:  Standard    Service   Contract,    Attachment    A:       Section    I A   &    B  Program 

Narrative/Service  Elements;  Section  III  Desired  Program  Outcomes/Program  Assessment;  and 
Section  V;  General  Program  Specifications.  If  applicable.  Service  Contract  Renewal,  Attachment 
A:  Renewal/ Amendment  for  FY  '94 

Suggested  Audit  Procedures: 

•  Review  provider  program  descriptions  and  interview  staff  to  determine  if  the  services  delivered 
are  consistent  with  the  allowable  services  defined  in  the  standard  service  contract. 

•  If  the  use  of  fixed  assets  are  an  integral  part  of  the  program,  determine  by  observation  that  the 
resources  are  available  and  being  utilized. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements: 

Incorrect  interpretation  of  allowable  service  criteria  or  recording  and  reporting  through  error; 
or 

Committing  irregularities,  such  as  intentionally  reporting  or  billing  for  services  that  are  not 
allowed,  in  an  effort  to  provide  services  other  than  those  covered  in  the  contract  and/or 
portraying  the  provider  as  having  fulfilled  all  of  its  contract  service  deliver}'  obligations,  or 

Fraudulent  or  illegal  reporting  and  billing  for  services  that  have  not  been  provided  in 
accordance  with  the  terms  and  conditions  of  the  contract  with  the  Commonwealth  could  result 
in  disallowance,  debarment  and  legal  action.  These  actions  would  have  a  direct  and  material 
effect  on  the  financial  statement  amounts,  including  a  misstatement  of  program  functions  on 
the  Statement  of  Functional  Expenses  and  a  liability  to  the  Commonwealth  on  the  Balance 
Sheet. 


Eligible  Clients  

Compliance  Requirement  The  provider  organization  must  ensure  that  the  amounts  reported  as 
program  expenditures  for  programs  funded  by  the  Commonwealth  were  for  eligible  clients  as 
defined  in  the  provider's  standard  service  contract  or  agreement  with  the  Commonwealth 

Source:  Standard    Service   Contract,    Attachment   A:      Section   I A   &   B:  Program 

Narrative/Service  Elements;  and  Section  V:  General  Program  Specifications  If  applicable,  Service 
Contract  Renewal,  Attachment  A:  Renewal/ Amendment  for  FY  '94 

Suggested  Audit  Procedures: 

•  Review  provider  admission  and  client  eligibility  determination  procedures  and  determine  if 
program  services  are  being  delivered  to  eligible  clients  in  accordance  with  the  client  profile, 
admission  and  financial  eligibility  criteria  of  the  standard  service  contract  or  agreement. 
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Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements: 

Incorrect  interpretation  of  client  eligibility  criteria  or  recording  and  reporting  through  error;  or 

Committing  irregularities  such  as  intentionally  reporting  or  billing  for  ineligible  clients  in  an 
effort  to  provide  services  to  individuals  not  meeting  contract  eligibility  criteria  and/or 
portraying  the  provider  as  having  fulfilled  its  service  delivery  obligations  to  eligible  clients  of 
the  contract;  or 

Fraudulent  or  illegal  reporting  and  billing  for  services  provided  to  clients  who  do  not  meet 
client  contract  eligibility  criteria  could  result  in  a  disallowance,  debarment  and  legal  action 
These  actions  would  have  a  direct  and  material  effect  on  the  financial  statement  amounts, 
including  a  liability  to  the  Commonwealth  on  the  Balance  Sheet. 


Performance  and  Service  Documentation  

Compliance  Requirement  The  provider  organization  must  ensure  that  performance  information 
and  amounts  reported  as  program  income  and  expenditures  for  programs  funded  by  the 
Commonwealth  in  the  UFR  were  supported  by  a  system  that  measures  performance  and  establishes 
targets  to  be  achieved  in  the  form  of  outputs  and  outcomes  Provider  organizations  must  maintain 
a  system  of  documenting  and  reporting  client  attendance,  client  encounters  or  services  delivered 
which; 

•  identifies  individual  consumers/clients  with  the  services  and  attained  output  measures  each  has 
received; 

•  identifies,  by  program,  all  attained  output  measures  and  service  units  actually  rendered  or 
delivered; 

•  identifies  whether  and  to  whom  services  were  billed;  and 

•  identifies  and  relates  attained  output  measures  to  service  units  and  desired  outcomes. 

Source:         Standard   Service   Contract,    Attachment   A::    Section   III   Desired  Program 
Outcomes/Program  Assessment;  Attachment  B:     Fiscal  Conditions  or  agreement  narrative 
"General  Conditions,"  Article  IV,  B.  Client  Records,  (2)  Maintenance.    If  applicable.  Service 
Contract  Renewal,  Attachment  A:  Renewal/ Amendment  for  FY  '94 

Suggested  Audit  Procedures: 

•  Review  provider  performance  monitoring  and  evaluation  system  to  determine  if  management  is 
furnished  with  attained  performance  information  derived  from  an  internal  performance  reporting 
system.  Determine  if  monitoring  and  evaluation  system  evaluates  attained  output  measures  and 
units  of  service  rendered  in  relation  to  targets  to  be  achieved  and  the  desired  outcomes  in 
accordance  with  program  performance  and  utilization  criteria  of  the  standard  service  contract 
or  agreement. 

•  Ascertain  whether  the  provider  maintains  a  system  which  documents  and  records,  as 
appropriate,  client  attendance,  client  encounters,  attained  output  measures  and  units  of  service 
delivered. 

•  Review  the  system  and  records  to  determine  if  they  satisfy  the  above  criteria. 

•  Selectively  sample  and  trace  invoices  to  the  Commonwealth  for  services  rendered  to  supporting 
documentation  (service  delivery  records). 
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•    Selectively  sample  internal  and  UFR  performance  reports  to  output  measurement  supporting 

documentation. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements: 

Incorrect  interpretation  of  performance  and  service  documentation  requirements  or  recording 
and  reporting  through  error;  or 

Committing  irregularities,  such  as  intentionally  reporting  or  billing  for  services  not  supported  by 
accurate  performance  and  service  delivery  documentation  for  measuring  outputs  and  units  of 
service  delivered,  in  an  effort  to  provide  services  to  ineligible  individuals  and/or  to  embellish 
service  delivery  attained  outputs  and  client  utilization  or  to  portray  the  provider  as  having 
fulfilled  these  requirements,  or 

Fraudulent  or  illegal  reporting  or  billing  for  services  in  accordance  with  performance  and 
service  delivery  requirements  of  the  contract  or  for  services  that  have  not  been  provided  could 
result  in  disallowance,  debarment  and  legal  action  These  actions  would  have  a  direct  and 
material  effect  on  the  financial  statement  amounts,  including  a  liability  to  the  Commonwealth  on 
the  Balance  Sheet 

Provider  organizations  that  are  reimbursed  for  a  program  of  social  services  through  the  negotiated 
unit  rate  mechanism,  which  utilizes  a  formula  to  establish  a  fixed  price  (maximum  obligation),  are 
paid  on  a  unit  of  service  basis  The  contracts  for  these  programs  have  minimum  or  mandatory 
program  requirements  and  specific  and  measurable  criteria  and  standards  for  evaluating  the 
provider's  productivity  and  performance  Productivity  and  performance  measurements  are  the 
primary  standards  used  in  negotiated  unit  rate  programs  to  determine  if  the  provider  has  fulfilled  its 
contractual  obligations 
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Program  PTE  Documentation  

Compliance  Requirement:  Provider  organizations  must  maintain  a  system  of  documenting  each 
full-  and  part-time  employee's  attendance,  hours  worked,  program  assignments  and  payroll 
expenses  to  enable  the  organization  to  prepare  an  accurate  schedule  of  full-time  equivalent 
employees  and  associated  payroll  expenses  by  job  category  and  program. 

Source  "General  Conditions,"  Article  VI,  C.  Personnel  Policies  (2)  Record  Keeping. 

Suggested  Audit  Procedures: 

•  Ascertain  whether  the  provider  maintains  a  system  of  documenting  employees'  time  and 
attendance,  payroll  expenses  and  program  assignments. 

•  Review  the  system's  records  to  determine  whether  they  identify: 

-  individual  employee's  total  time  and  attendance; 

-  individual  employee's  job  category; 

-  individual  employee's  program  assignments  or,  in  the  case  of  employees  assigned  to  work  in 
more  than  one  program,  the  proportion  of  time  devoted  to  each;  and 

-  individual  employee's  payroll  expenses. 

•  Selectively  test  and  trace  "Employee  Compensation"  reported  on  the  Statement  of  Functional 
Expenses  to  supporting  documentation  (time  sheets,  attendance  records,  etc.). 


Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements: 

Absence  of  a  system  for  documenting  employee's  time  and  attendance,  payroll  expense  and 
program  assignments  or  the  incorrect  interpretation  of  its  maintenance  requirements  could 
increase  the  risk  of  recording  and  reporting  through  error,  or 

Committing  irregularities,  such  as  intentionally  reporting  or  billing  for  services  not  supported  by 
accurate  documentation  for  supporting  employee's  time  and  attendance,  payroll  expense  and 
program  assignments,  in  an  effort  to  provide  services  with  less  or  different  employee  staffing 
than  what  is  required  in  the  contract  or  to  embellishing  staffing  assignments  and  employee- 
related  expenses  or  portraying  the  provider  as  having  fulfilled  licensing  requirements,  or 

Fraudulent  or  illegal  reporting  or  billing  for  services  not  in  accordance  with  staffing,  related 
employee  expenses  and  licensing  requirements  of  the  contract  could  result  in  disallowance, 
debarment  and  legal  action.  These  actions  would  have  a  direct  and  material  effect  on  the 
financial  statement  amounts,  including  a  liability  to  the  Commonwealth  on  the  Balance  Sheet 


Client  Custodian  Funds  

Compliance  Requirement  A  provider  organization  which  serves  as  a  client's  representative  payee 
for  SSI  purposes,  which,  as  a  fiduciary,  holds  and  manages  the  personal  funds  of  clients  specifically 
identified,  referred  or  deemed  eligible  for  the  program  by  the  Commonwealth  under  a  contract  or 
agreement,  must  do  so  in  accordance  with  the  guidelines  of  applicable  Commonwealth  of 
Massachusetts  purchasing  agencies. 

Source.  Commonwealth  Purchasing  Agency  Regulations  and  Policies 
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Suggested  Audit  Procedure: 

•  Determine  (client  representation)  whether  the  provider  acts  as  a  representative  payee  or 
otherwise  acts  as  a  fiduciary  with  respect  to  client  personal  funds. 

•  Determine  whether  the  appropriate  Commonwealth  of  Massachusetts  agency  has  promulgated 
rules,  regulations  or  policies  governing  the  provider's  fiduciary  duties  with  respect  to  client 
funds  by  inquiry  to  the  provider's  contact  officer  for  that  agency. 

•  Obtain  an  understanding  of  the  requirements  of  said  rules,  regulations,  etc. 

•  Selectively  sample  and  test  transactions  to  determine  whether  the  material  provisions  of  said 
rules,  regulations,  etc.,  have  been  followed 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements: 

Incorrect  interpretation  of  client  custodian  fund  record  maintenance  requirements  or  recording 
and  reporting  through  error;  or 

Committing  irregularities,  such  as  intentionally  recording  or  reporting  client  custodian  funds  in 
a  manner  not  in  accordance  with  established  accounting  principles,  purchasing  agency  policies, 
regulations  or  legal  requirements,  in  an  effort  to  use  these  funds  for  unauthorized  purposes  or 
to  portray  the  provider  as  having  fulfilled  custodial  responsibilities;  or 

Fraudulent  or  illegal  reporting  and  use,  including  defalcation  of  client  custodial  funds,  could 
result  in  debarment  and  legal  action.  These  actions  would  have  a  direct  and  material  effect  on 
the  financial  statement  amounts,  including  a  misstatement  of  custodian  funds  or  a  liability  to 
clients  on  the  Balance  Sheet. 


Pro  vider  Reimbursemen  ts/Stip  en  ds  

Compliance  Requirement:  Provider  organizations  which  operate  family  day-care  or  foster-care 
programs  funded  by  a  Commonwealth  contract  or  agreement  must  pay  third-party,  family  day-care 
or  foster-care  providers  at  the  rate  established  by  the  Commonwealth  The  third-party  payments 
must  be  the  same  as  the  provider's  reimbursement/ stipend  expenses. 

Source:  Commonwealth  Purchasing  Agency  Policies 

Suggested  Audit  Procedure: 

•  Determine  whether  the  provider  organization  operates  family 

day-care,  foster-care,  or  other  programs  in  which  third-party  providers  are  required  to  be 
reimbursed  at  rates  established  by  the  Commonwealth. 

•  Reconcile  total  provider  reimbursement/stipend  expenses  and  report  any  differences. 
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Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements: 

Incorrect  interpretation  of  provider  reimbursements  and  stipend  payment  (pass  through)  and 
record  maintenance  requirements  or  recording  and  reporting  through  error;  or 

Committing  irregularities,  such  as  intentionally  recording  or  reporting  payments  to  third-party 
providers  not  in  accordance  with  established  purchasing  agency  policies,  in  a  effort  to  use  these 
funds  for  unauthorized  purposes  or  to  portray  the  provider  as  having  fulfilled  financial 
management  responsibilities;  or 

Fraudulent  or  illegal  reporting  and  use,  including  defalcation  of  third-party  reimbursements  or 
stipends,  could  result  in  disallowance,  debarment  and  legal  action  These  actions  would  have  a 
direct  and  material  effect  on  the  financial  statement  amounts,  including  a  misstatement  of 
custodian  funds  or  a  liability  to  the  third  party  and  the  Commonwealth  on  the  Balance  Sheet 


Assets  Held  in  Trust  for  the  Commonwealth  

Compliance  Requirement  Title  to  all  furnishings,  equipment  and  other  assets  furnished  to  the 
provider  organization  by  the  Commonwealth  or  wholly  purchased  with  funds  received  from  the 
Commonwealth  pursuant  to  a  contract  or  agreement  vests  in  the  Commonwealth.  The  provider 
organization  must  maintain  a  written  inventory  of  all  such  property,  including  a  description  and 
location  of  each  item. 

Source:  "General  Conditions,"  Article  IV,  Contract  Administration  D  Furnishings  and 
Equipment  and  Article  VIII,  Contract  Audit  A.  Maintenance  of  Records  (B)  Inventory. 

Suggested  Audit  Procedure: 

•  Determine  (client  representation  with  respect  to  assets  acquired  in  prior  years  and  review  of 
current  year  contracts  and  agreements)  whether  the  provider  has  possession  of  any  assets 
furnished  by  the  Commonwealth  or  wholly  purchased  with  funds  received  pursuant  to  a 
contract  or  agreement. 

•  Determine  whether  the  provider  maintains  asset  records  which  identify  and  account  for  such 
furnishings  and  equipment. 

•  Selectively  sample  and  test  the  records  maintained  and  inventories  performed  for  the  following 
requirements: 

-  Written  Inventory  of  all  such  property; 

-  Description  of  each  item;  and 

-  Location  of  each  item. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements: 

Incorrect  interpretation  of  free  use  of  facilities  and  other  asset  record  maintenance  requirements 
or  recording  and  reporting  through  error;  or 

Committing  irregularities,  such  as  intentionally  recording  or  reporting  free  use  of  assets  not  in 
accordance  with  established  accounting  principles,  purchasing  agency  policies,  regulations  or 
legal  requirements,  in  an  effort  to  portray  the  provider  as  having  the  use  or  ownership  of  more 
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or  less  assets  than  it  actually  has  or  to  represent  that  all  custodial  responsibilities  have  been 
fulfilled;  or 

Fraudulent  or  illegal  reporting  and  use,  including  defalcation  of  commonwealth  assets,  could 
result  in  debarment  and  legal  action.  These  actions  would  have  a  direct  and  material  effect  on 
the  financial  statement  amounts,  including  a  misstatement  or  a  liability  to  the  Commonwealth  on 
the  Balance  Sheet. 


Disclosure  of  Nonreimbursable  Costs 

Compliance  Requirement  Provider  organizations  are  required  to  disclose  the  existence  and  value 
of  all  anticipated  nonreimbursable  costs,  as  identified  in  808  CMR  1.15  (1)  -  (27),  and  identify  the 
offsetting  revenue  used  to  defray  the  nonreimbursable  costs  in  program  budgets  of  contracts  with 
purchasing  agencies  of  the  Commonwealth.  All  incurred  nonreimbursable  costs  and  their  value 
must  be  reported  in  Supplemental  Schedule  B  Expenses  of  the  Uniform  Financial  Statements  and 
Independent  Auditors  Report  (UFR)  as  either  a  state  or  federal  nonreimbursable  cost. 

Source:  Regulation  808  CMR  1.15  Non-Reimbursable  Costs  and  Contract  Instructions  and 

Forms  issued  by  the  Division  of  Purchased  Services  pursuant  to  regulation  808  CMR  2  07(1)  -  (6) 

Suggested  Audit  Procedure: 

•  Review  and  become  familiar  with  the  twenty  seven  (27)  nonreimbursable  cost  provisions  of  808 
CMR  1.15  These  provisions  also  include  by  reference  the  federal  cost  principles  of  OMB 
Circular  A- 122  and  A-21  as  appropriate  when  the  provider  directly  or  indirectly  receives  federal 
assistance 

•  Determine  (provider  representation  with  respect  to  nonreimbursable  costs  in  prior  years  and 
review  of  current  year  contract  program  budgets)  whether  the  provider  has  anticipated  the 
existence  of  any  nonreimbursable  costs. 

•  Determine  whether  the  provider  maintains  records  as  part  of  its  internal  control  structure  which 
identifies  and  accounts  for  nonreimbursable  costs. 

•  Review  the  records  maintained  for  the  following  requirements: 

-  Written  definition  of  nonreimbursable  costs; 

-  Description  of  each  anticipated  and  incurred  nonreimbursable  cost;  and  Identification  of 
fund,  program  and  dollar  value  related  to  each  nonreimbursable  cost. 

•  Selectively  sample  and  test  the  expense  records  to  determine  that  nonreimbursable  costs  were 
properly  classified,  valued  and  posted  in  the  accounting  records  and  disclosed  in  the  provider's 
current  year  contract  program  budgets  and  UFR. 

•  Determine  that  unrestricted  revenues  and  revenues  restricted  by  donors  for  use  in  defraying 
nonreimbursable  costs  were  available  and  accurately  reported  in  the  UFR  as  being  used  to 
offset  (defray)  all  nonreimbursable  costs  in  programs  that  the  Commonwealth  purchases 
services. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements: 

Incorrect  interpretation  of  the  definition  and  disclosure  requirements  of  nonreimbursable  costs 

and  other  requirements  or  recording  and  reporting  through  error;  or 
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Committing  irregularities,  such  as  intentionally  recording  or  reporting  nonreimbursable  costs 
not  in  accordance  with  established  accounting  principles,  purchasing  agency  policies, 
regulations  or  legal  requirements,  in  an  effort  to  portray  the  provider  as  having  less 
nonreimbursable  costs  than  it  actually  has  or  to  represent  that  all  disclosure  responsibilities  have 
been  fulfilled;  or 

Fraudulent  or  illegal  reporting  and  use,  including  defalcation  of  commonwealth  funds,  could 
result  in  debarment  and  legal  action  These  actions  would  have  a  direct  and  material  effect  on 
the  financial  statement  amounts,  including  a  misstatement  or  a  liability  to  the  Commonwealth  on 
the  Balance  Sheet 


Related  Party  Disclosure  

Compliance  Requirement  Provider  organizations  are  required  to  disclose  the  existence  and 
nonreimbursable  value  of  all  anticipated  related  party  transactions  (related  party  is  defined  in 
accordance  with  SFAC  No.  57  pursuant  to  808  CMR  1  02  )  in  program  budgets  of  contracts  with 
purchasing  agencies  of  the  Commonwealth  The  nonreimbursable  value  of  all  incurred  related  party 
transactions  must  be  disclosed  in  Supplemental  Schedule  B  Expenses  of  the  UFR  In  addition,  all 
related  party  relationships  must  be  disclosed  in  the  Notes  to  the  Financial  Statements  of  the  UFR 
The  following  DPS  related  party  materiality  and  disclosure  guidance  should  be  considered  in 
determining  if  disclosure  is  required  in  the  GAGAS  audited  financial  statements  of  the  UFR 

•    Providers  that  receive  funding  from  the  Commonwealth  for  the  operation  of  social  serv  ice 
programs: 

Generally,  DPS  recommends  that  all  related  party  relationships  and  transactions,  as  defined 
by  808  CMR  1.02,  associated  with  providers  receiving  funding  for  the  operation  of  social 
service  programs  from  the  Commonwealth  (state  agencies  and  local  education  authorities) 
be  considered  material  related  party  transactions  in  accordance  with  GAGAS.  These 
material  related  party  transactions  should  be  disclosed  in  the  notes  to  the  financial 
statements  of  the  UFR.  Two  exceptions  to  this  consideration  may,  to  the  extent  allowed  by 
the  qualitative  materiality  factors  of  GAGAS,  as  noted  below,  include  the  following: 

*  Individual  or  aggregated  monetary  related  party  transactions  where  the  total  value  of 
transactions  with  the  related  party  was  less  than  one  hundred  dollars  ($100)  within  the 
year. 

*  Gifts  furnished  to  the  provider  by  an  official,  administrator  or  manager  of  the  provider 

This  greater  degree  of  GAGAS  materiality  is  predicated  upon  the  sensitive  nature  of  providers 
operating  Commonwealth-purchased  programs  and  the  penalties  and  sanctions  associated  with 
failure  to  provide  disclosure  of  related  party  transactions  and  relationships  in  the  UFR.  Failure  to 
disclose  material  related  party  transactions  in  accordance  with  GAGAS  could  result  in  penalties  or 
a  disallowance  of  related  party  costs  which  could  materially  affect  the  financial  statement  amounts. 
These  possible  actions  dictate  that  most  provider  related  party  relationships  and  transactions  should 
be  considered  material  in  accordance  with  GAGAS.  In  addition,  the  GAGAS  materiality  level  for 
disclosure  of  related  party  transactions  is  further  magnified  by  the  prior  disclosure  requirements  for 
related  party  transactions  and  relationships  established  pursuant  to  Chapter  495,  Section  99  of  the 
Acts  of  1993  and  808  CMR  1.04  (5)  and  (7).  Audit  risk  associated  with  disclosure  of  related  party 
transactions  in  the  provider's  financial  statements  and/or  the  auditor's  report  on  compliance  would 
be  substantially  increased  if  the  provider  did  not  comply  with  these  prior  disclosure  of  related  party 
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transaction  requirements.  Noncompliance  with  the  prior  disclosure  requirements  could  include  the 
following  penalties  that  may  materially  affect  the  financial  statement  amounts:  Failure  to  furnish 
prior  disclosure  of  all  provider  related  party  transactions  in  excess  of  $100  (Except  for  gifts 
furnished  to  the  provider  by  an  official,  administrator  or  manager  of  the  provider)  pursuant  to  808 
CMR  1.04  (5)  and  (7)  could  result  in  DPS  ordering  that  the  service  contract  or  service  contracts 
directly  affected  by  the  violation  of  related  party  prior  disclosure  requirements  be  terminated  or  the 
assessment  of  a  civil  penalty  of  no  more  than  $2,000  or  10%  of  the  provider's  annual  maximum 
obligation  under  such  contract  or  contracts,  whichever  is  greater  and  the  debarment  of  the 
provider  for  a  period  not  to  exceed  five  years  in  the  event  of  repeated  willful  violations  of  808 
CMR  1.04  (5). 

Source:  Regulation  808  CMR  1.04  Filing  and  Reporting  Requirements,  regulatory  standards 
and  instructions  of  the  UFR  and  Contract  Instructions  and  Forms  issued  by  the  Division  of 
Purchased  Services  pursuant  to  regulation  808  CMR  2.07(1)  -  (6). 

Suggested  Audit  Procedure: 

•  Review  and  become  familiar  with  the  definition  of  a  related  party  as  defined  in  808  CMR  1.02 
and  Financial  Accounting  Standards  No.  57  (SFAS  No.  57),  incorporated  by  reference,  and 
disclosure  requirements.  The  auditor  should  also  become  fully  acquainted  with  the 
requirements  and  recommendations  as  codified  in  the  AICPA  Professional  Standards,  Statement 
on  Auditing  Standards  No. 45  (SAS  No.  45)  and  Auditing  Interpretations  of  Section  Au  334 
(Au  Section  9334)  and  the  Generally  Accepted  Government  Auditing  Standards  (GAGAS) 
definition  of  material 

•  Determine  (provider  representation  with  respect  to  related  party  relationships  and  transactions 
in  prior  years  and  review  of  current  year  contract  program  budgets)  whether  the  provider  has 
anticipated  the  existence  of  any  related  party  relationships 

•  The  auditor  should  consider  and  obtain  representations  from  the  provider's  senior  management 
and  its  board  of  directors  as  to  whether  they  or  any  other  related  parties  engaged  in  any 
transactions  with  the  provider  during  the  period,  as  recommended  in  Au  Section  9334. 

•  Determine  the  existence  of  related  party  relationships  and  transactions  by  utilizing  and  applying 
the  accounting  considerations  audit  procedures  prescribed  by  SAS  45  and  Au  Section  9334  to 
the  provider's  activities. 

•  Determine  that  the  provider  has  disclosed  all  material  related  party  relationships  and 
transactions  as  the  following  requires: 

In  government  audits  and  in  the  Purchase  of  Service  System,  the  materiality  level  and  threshold 
for  related  party  disclosure  is  lower  than  in  similar-type  audits  in  the  private  sector  because  of 
public  accountability  of  the  entity,  the  various  legal  and  regulatory  requirements,  and  the 
visibility  and  sensitivity  of  government  programs,  activities,  and  functions.  All  related  party 
relationships  or  transactions,  as  defined  by  808  CMR  1.02  and  SFAS  No.  57,  that  are 
associated  with  programs  that  are  purchased  by  the  Commonwealth  are  considered  material  and 
must  be  disclosed  in  current  year  program  budgets  and  the  UFR. 

All  related  party  transactions  in  programs  that  are  not  purchased  by  the  Commonwealth  that 
could  affect  the  providers  financial  statements  and  all  instances  of  common  ownership  or 
management  control  relationships  for  which  808  CMR  1.02  and  SFAS  No.  57  requires 
disclosure  even  though  there  are  no  transactions  should  be  considered  material  in  accordance 
with  the  criteria  established  by  GAGAS  and  must  be  disclosed  in  the  UFR. 
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•    Determine  that  the  provider  has  disclosed  the  following  information  for  all  material  (GAGAS 
definition  of  material)  related  party  relationships  and  transactions: 

a.   Nature  of  related  party  relationship; 

b  The  receivables  or  payables  associated  with  related  party  transactions  for  each  period  the 
balance  sheet  or  program  budget  is  presented,  and,  if  not  clearly  determinable,  the 
conditions  and  methods  of  settlement; 

c.  For  each  period  that  an  income  statement  or  program  budget  is  presented,  the  following  is 
required: 

(1)  A  description  of  transactions  and  other  necessary  information  needed  for  an 
understanding  of  the  impact  of  the  transactions;  and 

(2)  Dollar  amounts  assigned  to  transactions,  and  the  impact  of  determining  the  terms  of  the 
transactions,  if  different  from  prior  periods; 

d  If  two  or  more  companies  are  under  common  control  via  ownership  or  management,  the 
disclosure  in  a  above  is  required,  even  though  no  transactions  occurred,  if  the  existence  of 
that  control  could  result  in  operating  results  or  financial  position  significantly  different  from 
that  which  would  have  been  obtained  if  the  enterprises  were  autonomous. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements: 

Incorrect  interpretation  of  the  definition  and  disclosure  requirements  of  related  party 
relationships  and  transactions,  and  other  requirements  or  inaccurate  recording  and  reporting 
through  error;  or 

Committing  irregularities,  such  as  intentionally  recording  or  reporting  the  nature  and  value  not 
in  accordance  with  established  accounting  principles,  purchasing  agency  policies,  regulations  or 
legal  requirements,  in  an  effort  to  portray  the  provider  as  having  no  related  party  relationships 
or  a  lesser  value  of  related  party  transactions  than  it  actually  has,  or  to  represent  that  all 
disclosure  responsibilities  have  been  fulfilled;  or 

Fraudulent  or  illegal  reporting  and  use,  including  defalcation  of  commonwealth  funds,  could 
result  in  debarment  and  legal  action.  These  actions  would  have  a  direct  and  material  effect  on 
the  financial  statement  amounts,  including  a  misstatement  or  a  liability  to  the  Commonwealth  on 
the  Balance  Sheet. 
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Record  Keeping  

Compliance  Requirement  Provider  organizations  are  contractually  required  to  maintain  their 
financial  books  and  record  keeping  systems  in  accordance  with  generally  accepted  accounting 
principles  (GAAP)  as  set  forth  in  the  American  Institute  for  Certified  Public  Accountants  AICPA 
industry  audit  guide,  Audits  of  Voluntary  Health  and  Welfare  Organizations,  as  specified  in  the 
general  conditions  of  the  contract  The  record  keeping  system  of  provider  organizations  must  keep 
on  file  data  as  are  necessary  to  satisfy  applicable  reporting  requirements  of  the  Division  of 
Purchased  Services  (DPS).  Provider  financial  statements  prepared  in  accordance  with  generally 
accepted  accounting  principles  as  set  forth  in  the  AICPA  industry  audit  guide,  Audits  of  Voluntary 
Health  and  Welfare  Organizations,  and  audited  in  accordance  with  generally  accepted  government 
auditing  standards  (GAGAS)  are  contractually  required  to  be  filed  with  DPS.  Financial  books  and 
records  of  providers  must  reflect  revenues  from  every  source,  including  each  client,  associated  with 
and  costs  incurred  in  or  allocated  to  any  program  of  services  rendered. 

Source:         "General  Conditions,"  Article  VIII,  Contract  Audit  A.  Maintenance  of  Records. 
Suggested  Audit  Procedure: 

•  Ascertain  whether  the  provider  maintains  a  system  of  recording  and  documenting  all  revenues 
and  expenses  related  to  every  source  by  fund  and  program  on  a  functional  and  natural  basis. 

•  Determine  whether  the  provider  has  written  cost  allocation  policies  and  plans  that  have  been 
established  in  accordance  with  the  recommendations  of  the  AICPA  industry  audit  guide,  Audits 
of  Voluntary  Health  and  Welfare  Organizations,  for  "Allocation  of  Costs  Which  Pertain  to 
Various  Functions"  and  SOP  78-10  par.  100. 

•  Ascertain  whether  the  provider  maintains  records  and  procedures  in  accordance  with  the 
following  provisions  of  GAAP  which  are  contractually  required: 

-  Preparation  and  maintenance  of  up-to-date  statement  of  job  description  and  responsibilities. 

-  Preparation  and  maintenance  of  a  statement  of  job  qualifications. 

-  Maintenance  of  resumes  and  job  applications  of  employees,  including  name,  address,  social 
security  number,  education  and/or  experience,  and  copies  of  all  licenses  and  certifications 
required  to  perform  the  job. 

-  Payroll  and  time  and  attendance  records  documenting  program  assignment  and  hours  and 
days  worked  as  prescribed  by  Federal  Fair  Labor  Standards  Act  of  1938,  as  amended  part 
516  and  MGL  c.  151  the  minimum  Fair  Wage  Law. 

•  Ascertain  whether  the  provider  maintains  other  records  and  procedures  in  accordance  with 
GAAP  that  provide  internal  control  over  the  classification  of  expenditures  as  follows: 

-  Preparation  of  a  detailed  budget  which  incorporates  Commonwealth  purchased  program 
services  that  is  reviewed  periodically  by  a  committee  of  directors  or  trustees. 

-  Preparation  of  studies  of  the  services  performed  by  employees  who  serve  more  than  one 
function,  to  determine  the  bases  for  allocating  their  salaries  and  expenses. 

-  Use  of  written  instructions  to  employees  on  the  preparation  of  time  and  expense  reports 
covering  the  method  to  be  followed  in  determining  and  indicating  services  being  performed. 

-  Preparation  and  maintenance  of  up-to-date  organization  charts. 
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Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements: 

Incorrect  interpretation  of  the  record  keeping  requirements  of  the  contract  could  result  in  an 
inability  to  meet  reporting  requirements  or  inaccurate  recording  and  reporting  through  error;  or 

committing  irregularities,  such  as  intentionally  recording  or  reporting  the  nature  and  value  not 
in  accordance  with  GAAP,  purchasing  agency  policies,  regulations  or  legal  requirements,  in  an 
effort  to  portray  the  provider  as  having  financial  program  activities  other  than  it  actually  had  or 
to  represent  that  all  contractual  and  legal  responsibilities  have  been  fulfilled;  or 

fraudulent  or  illegal  reporting  and  use,  including  defalcation  of  Commonwealth  funds,  could 
result  in  debarment  and  legal  action.  These  actions  would  have  a  direct  and  material  effect  on 
the  financial  statement  amounts,  including  a  misstatement  or  a  liability  to  the  Commonwealth  on 
the  Balance  Sheet. 


Offsetting  Income  

Compliance  Requirement  Client  resources  and/or  third-party  payments  made  on  behalf  of  a  client 
in  a  Commonwealth-funded  social  service  program  must  first  be  used  by  the  provider  to  reduce  the 
amount  of  the  appropriate  purchasing  agency's  obligation  for  the  service  rendered  to  the  client 
(note  the  maximum  financial  obligation  of  the  purchasing  agency  does  not  include  non-reimbursable 
costs  pursuant  to  808  CMR  1.15).  Further,  even  if  client  resources  or  third-party  payments  made 
on  behalf  of  a  client  is  not  anticipated  in  the  program  budget  or  otherwise  in  the  computation  of  the 
price,  the  amount  of  the  resources  or  third-party  payments  actually  received  must  be  used  to  reduce 
allowable  costs  related  to  the  purchasing  agency's  obligation  for  client  services.  The  provider's 
social  service  program  budget  may  also  anticipate  voluntarily  designated  unrestricted  revenues  and 
support  or  donor  restricted  revenues  and  support  to  be  used  as  offsetting  income  for  reducing 
allowable  costs  related  to  the  purchasing  agency's  obligation  for  client  services  In  addition,  social 
service  programs  that  receive  federal  financial  assistance  are  subject  to  similar  provision 
promulgated  by  the  Presidents  Office  of  Management  and  Budget  (OMB)  (see  administrative 
compliance  requirements  for  program  income  in  OMB  Circular  A- 133  Compliance  Supplement) 

Source:  The  provisions  of  808  CMR  1.18,  applicable  to  all  providers,  and  the  POS  contract 

forms  and  instructions  issued  pursuant  to  808  CMR  1.07. 

Suggested  Audit  Procedure: 

•  Ascertain  whether  the  Attachment  B  Program  Budget  of  the  contract  includes  offsets  and  the 
source  and  amount  of  the  offsets  used  to  reduce  the  Commonwealth's  maximum  obligation  by 
reviewing  cost  reimbursement  offsets  and  unit  rate  offsets  (unit  rate  calculation  page). 

•  Determine  whether  the  provider  received  client  resource,  third-party  revenues,  voluntarilv 
designated  unrestricted  revenues  and  support  and/or  donor  restricted  revenues  and  support 
during  the  contract  period  and  if  these  revenues  were  used  in  the  Attachment  B  Program 
Budget  to  reduce  the  Commonwealth's  maximum  obligation. 

•  Determine  whether  the  provider's  contract  was  amended  or  if  invoices  submitted  to  the 
Commonwealth  during  the  year  were  reduced  to  further  offset  the  Commonwealth's  maximum 
obligation  for  any  additional  unanticipated  client  resource  and/or  third-party  revenues  received 
during  the  year. 
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Examples  that  increase  the  risk  of  noncompliance  and  could  have  a  direct  and  material  effect 
on  the  financial  statements: 

Incorrect  interpretation  of  the  offsetting  income  requirements  of  the  contract  (includes  federal 
program  income  provisions  if  federal  assistance  is  furnished  by  the  Commonwealth)  could  result 
in  an  inability  to  meet  budgeting  requirements  or  inaccurate  recording  and  reporting  through 
error;  or 

committing  irregularities,  such  as  intentionally  recording  or  reporting  the  nature  and  value  not 
in  accordance  with,  Division  of  Purchases  Services  and  purchasing  agency  policies,  regulations 
or  legal  requirements,  in  an  effort  to  portray  the  provider  as  not  having  offsetting  income  that  it 
actually  had  or  to  represent  that  all  contractual  and  legal  responsibilities  have  been  fulfilled,  or 

fraudulent  or  illegal  reporting  and  use,  including  defalcation  of  Commonwealth  funds,  could 
result  in  debarment  and  legal  action.  These  actions  would  have  a  direct  and  material  effect  on 
the  financial  statement  amounts,  including  a  misstatement  or  a  liability  to  the  Commonwealth  on 
the  Balance  Sheet. 
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DIVISION  OF  PURCHASED  SERVICES 
BUREAU  OF  AUDIT 
AUDIT  RISK  ASSESSMENT  FORM 


Provider  Name:  

Vendor  Code  Number:   Audit  Number:  

Area  of  Testing/Reporting:  

In  determining  materiality  and/or  significance  and  audit  risk  which  governs  the  level  of  testing 
required  or  the  inclusion  of  a  potential  finding  in  the  report,  the  auditor  must  consider  the  following: 


Risk  Level 


Factors  to  be  Considered 

High 

Moderate 

Low 

or  % 

a.  Amount  of  revenue  and  expenditures. 

b.  Newness  of  the  activity  or  changes  in  its 
condition. 


c.  Adequacy  of  internal  controls       

d.  Results  of  prior  audits       

e.  Level  and  extent  of  review  or  other  form 

of  independent  oversight       

f.  Adequacy  of  the  internal  controls  for 
ensuring  compliance  with  laws  and 

regulations       

g.  Management's  adherence  to  applicable 

laws  and  regulations.       

h.  Audit  report  users'  expectations       

i.  Public  perceptions  and  political 

sensitivity  of  the  areas  under  audit.       

j.  Audit  requirements  (tests  required  by 

audit  objectives).       

Total  risk  level  developed  from  above  considerations  during  survey/planning 
stage  of  engagement: 

Level  of  initial  testing  required: 

Revised  level  of  testing  developed  from  initial  test: 


Potential  finding  included  or  dropped  because  of  materiality: 


808  CMR:    DIVISION  OF  PURCHASED  SERVICES 


808  CMR  1.00:  ~       PRICING,    REPORTING    AND    AUDITING    FOR    SOCIAL  SERVICE 
PROGRAMS 

Section 

1.01:    Scope,  Purpose  and  Effective  Date 

1.02:  Definitions 

1.03:    General  Provisions 

1.04:   Filing  and  Reporting  Requirements;  Penalties;  Enrollment  and  Utilizanon  Statistics;  Related  Party 

Transactions;  Inventory,  Failure  to  Comply 
1.05:    Additional  Information  Requested  by  the  Division;  Examination  and  Availability  of 

Records;  Field  Audits 
1.06:    Price  Structure 

1.07:    Price  Determination  for  Negotiated  Programs 

1.08:   Price  Determination  for  Approved  Private  School  Programs 

1.09:   Price  Determination  for  New  Programs 

1.10:   Price  Detezmination  fox  Special  Cases 

1.11:   Price  Adjustment  -  Amendments  to  Negotiated  Program  Prices 

1.12:   Price  Adjustment  -  Approved  Private  School  Program  Extraordinary  Relief 

1.13: '  Price  Adjustment  -  Transfer  of  Program  Ownership 

1.14:   Price  Adjustment  -  Administrative  Review 

1.15:    Non-Reimbursable  Costs 

1.16:    Effect  of  Pending  Appeals 

1.17:    Price  Limitation 

1.18:    Reimbursement  as  Full  Payment 

1.19:    Reporting  Forms,  Schedules  and  Instructions;  Schedule  of  Asset  Service  Lives; 

Not-for-Profit  Provider  Surplus  Revenue  Retention 
1.20:  Debarment 

1.21:    Severability  of  the  Provisions  of  808  CMR  1.00 
1.01:    Scope.  Purpose  and  Effective  Date 

(1)  Scope,  Purpose  and  Effective  Date.  808  CMR  1.00  governs  pricing,  reporting  and 
auditing  of  purchased  social  service  programs  subject  to  the  authority  of  the  Division  of 
Purchased  Services  by  virtue  of  St  1992,  c.  133,  §  113,  or  any  successor  provision  thereto. 
808  CMR  1.00  applies  to  any  Executive  Office,  Department,  Agency,  Board,  Commission  or 
Institution  of  the  Executive  Department,  excluding  the  Legislative  and  Judicial  Departments, 
the  Constitutional  Offices,  the  Public  Institutions  of  Higher  Education  and  independent  public 
authorities.  As  808  CMR  1.00  applies  to  services  purchased  pursuant  to  M.G_L  c.  71B,  it 
also  applies  to  Commonwealth  cities  and  towns.  808  CMR  1.00  shall  be  effective  on 
November  20,  1992.  808  CMR  1.00  applies  to  all  programs  and  services  procured  under 
808  CMR  2.00. 

(2)  Disclaimer  of  Authorization  of  Services.  808  CMR  1.00  does  not  provide  authorization 
for  or  approval  of  the  substantive  programs  for  which  prices  are  determined  pursuant  to  808 
CMR  1.00 -Agencies  which  purchase  services  from  providers  are  responsible  for  the  definition, 
authorization  and  approval  of  the  services  extended  to  clients.  Information  concerning 
substantive  program  requirements  must  be  obtained  from  purchasing  agencies. 

(3)  Authority.   808  CMR  1.00  is  adopted  pursuant  to  St  1992,  c.  133,  §  113,  or  any 
successor  provision  thereto. 

1.02:  Definitions 

As  used  in  808  CMR  1.00,  unless  the  context  requires  otherwise,  terms  shall  have  the 
meanings  ascribed  in  808  CMR  1.02. 
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1.02:  continued 

Administration  and  SUCCQO  Crisis  Administration  and  suppon  (management  and  genera!)  costs 
include  expenditures  for  the  overall  direction  of  the  organization,  general  record  keeping, 
business  management,  budgeting,  genera!  board  activities  and  related  purposes.  "Overall 
direction"  includes  the  salaries  and  expenses  of  the  chief  officer  of  the  organization  and  the  chief 
officer's  staff.  If  such  staff  spends  a  portion  of  its  time  directly  supervising  fundraising  or 
program  service  activities,  such  salaries  and  expenses  are  considered  indirect  fundraising  or 
program  costs  and  should  be  prorated  (allocated)  among  those  functions  by  position  title,  for 
instance,  program  director,  or  type  of  expense. 

Anthoriyed  Price.  A  price  or  rate  of  payment  which  has  been  authorized  by  the  Division  of 
Purchased  Services.  The  Division  of  Purchased  Services  authorizes  a  price  by  approving  a 
negotiated  price  or  by  certifying  a  specialized  placement  price,  an  individual  price  or  a  price 
for  a  program  approved  by  the  Department  of  Education  pursuant  to  M.GX.  c.  71B.  In  the  case 
of  Medicaid  (Title  XDi.  of  the  Social  Security  Act)  reimbursable  prices,  an  authorized  price  is 
the  rate  set  by  the  Rate  Setting  Commission  or  by  the  Department  of  Public  Welfare  pursuant 
to  M.G1.  c.  118.  §  4A.  The  authorized  price  is  the  rate  or  price  which  shall  govern  payment 
for  services  within  the  authority  of  808  CMR  1.00. 

Assistant  Commissioner.  The  Assistant  Commissioner  of  the  Division  of  Purchased  Services 
appointed  pursuant  to  Sl  1992,  c.  133,  §  1 13.  or  any  successor  provision  thereto. 

Bad  Dent.  The  portion  of  an  account  or  note  receivable  that  proves  to  be  entirely  uncollectible 
despite  collection  efforts. 

Board  ofFducation.  The  Massachusetts  Board  of  Education  established  under  M.G.L.  c.  15, 
§  IE- 

Chanter  71B  Approved  Private  School.  A  private  school  approved  in  accordance  with  the 
Department  of  Education's  Regulations  for  the  approval  of  Private  Special  Education  Schools 
to  Serve  Publicly  Funded  Students  appearing  in  603  CMR  18.00. 

Chanter  71B  Relations  The  Department  o {'Education's  Chapter  766  Regulations  promulgated 
under  M.GX.  c.  71B  (St  1972,  c  766)  appearing  in  603  CMR  28.00.  or  any  successor 
provisions  thereto. 

Client  An  individual  eligible  for  and/or  receiving  services  through  a  program  funded  in  whole 
or  in  part  by  a  Commonwealth  purchasing  agency  or  city  or  town,  including  a  student  receiving 
services  under  M.GJ-  c  71B.  Also  referred  to  as  "Consumer." 

Client  Resources.  Revenue  received  in  cash  or  in  kind  from  clients  to  defray  ill  or  a  portion  of 
the  cost  of  services.  These  may  include  supplemental  social  security  income  received  by  the 
provider  to  defray  the  room  and  board  expense  of  residential  clients,  clients'  food  stamps,  or 
payments  made  by  clients  according  to  ability  to  pay,  such  as  a  sliding  fee  scale 

Commercial  Tncnme.  The  difference  between  gross  revenues  and  gross  expenses  resulting  from 
the  production  of  commercial  products  and  services  by  clients. 

Component  Price  The  price  or  range  of  prices  for  a  program  component,  as  defined  by  the 
Division  of  Purchased  Services  and  published  in  the  Component  Price  Catalogue. 
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Component  Price  Catalogue.  The  Component  Price  Catalogue,  as  amended  from  time  to 
time,  established  by  the  Division  of  Purchased  Services  and  containing  a  price  or  range  of 
prices  for  given  program  components  and  instructions  for  calculating  the  total  price  of  a 
social  service  program  using  the  prices  or  range  of  prices  for  the  individual  program 
components. 

Cost  Inflation  Factor.  An  estimated  rate  of  inflation  submitted  by  the  Division  of  Purchased 
Services  to  the  Secretary  of  Administration  and  Finance  on  an  annual  basis  pursuant  to  St. 
1992.  c.  133,  §  113,  or  any  successor  provision  thereto. 

Cost  Reimbursement.  A  payment  arrangement  under  which  the  purchasing  agency  reimburses 
the  provider  for  budgeted  costs  actually  incurred  in  rendering  the  services  specified  in  the 
agreement,  up  to  a  stated  maximum  obligation. 

Costs  which  Pertain  to  Various  Functions.  Many  costs  apply  to  more  than  one  functional 
purpose.  In  such  cases,  it  may  be  necessary  to  allocate  these  costs  among  functions  because 
their  degree  of  usage  cannot  be  readily  and  specifically  identified  with  each  function. 
Examples  include  salaries  of  staff  who  perform  more  than  one  type  of  service,  rental  of  a 
building  used  for  various  program  services,  administration  and  support,  and  fundraising 
activities.  Where  employees  perform  duties  that  relate  to  more  than  one  function,  the  salaries 
of  such  individuals,  as  well  as  all  other  expenses  which  pertain  to  more  than  one  function, 
should  be  allocated  to  the  separate  functional  categories  based  on  procedures  that  determine, 
as  accurately  as  possible,  the  portion  of  the  cost  related  to  each  function. 

Days.  Calendar  days,  unless  otherwise  specified  in  808  CMR  1.00. 

Debarment  The  process  whereby  an  organization  or  individual  is  determined  ineligible  to 
bid  for  or  be  awarded  any  public  contract  or  subcontract  for  the  purchase  of  any  social 
service  program  or  to  provide  special  education  services  to  a  Massachusetts  student  for  a 
specified  period  of  time  to  be  determined  by  the  Division  of  Purchased  Services,  pursuant  to 
the  provisions  of  808  CMR  120  and  808  CMR  2.15. 

Department  of  Education.  The  Massachusetts  Department  of  Education,  including  its 
departments  and  divisions,  established  by  M.G.L.  c.  IS.  §  1. 

Direct  Client  Wages.  Wages  earned  by  clients  by  performing  commercial  services,  including 
production/service  work  or  other  functions  which  directly  support  or  assist  the  direct 
production/service  work  of  others  (for  instance,  delivering  piecework  materials  to  an  assembly 
bench  or  loading  finished  product  on  trucks).  Direct  client  wages  shall  not  include  bonuses 
and  awards,  hoMay  and  vacation  pay,  fringe  benefits,  stipends,  incentives  or  any  wages 
which  are  not  directly  related  to  productivity  or  which  do  not  involve  activities  which 
generate  commercial  revenues  for  the  provider. 

Division  of  Purchased  Services  (also  referred  to  as  the  Division).  The  office  established  by 
Sl  1992,  c.  133.  §  113  within  the  Department  of  Procurement  and  General  Services,  under 
the  Executive  Office  for  Administration  and  Finance. 

Earnings  Factor.  An  allowance  for  proprietary  providers  which  provides  for  the  realization 
of  earnings  in  the  delivery  of  a  program  of  services.  An  earnings  factor  may  be  negotiated 
at  the  time  of  the  procurement. 
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EOHHS  Aeencv.  An  agency  under  the  jurisdiction  of  the  Executive  Office  of  Health  and 
Human  Services  established  under  M.G.L.  c.  6A,  §  16. 

Fee-for-Service.  A  payment  arrangement  under  which  the  purchasing  agency  agrees  to  pay 
for  a  program  or  treatment  at  an  established  price  per  service  unit. 

Fiscal  Year  of  the  Commonwealth.  The  twelve  month  period  beginning  on  July  1  and  ending 
on  June  30th. 

IEP.  An  individualized  education  plan  developed  by  a  local  school  district's  evaluation  team 
and  containing  the  elements  described  in  the  Department  of  Education's  Chapter  766 
Comprehensive  Special  Educadon  Regulations  appearing  at  603  CMR  28.322  and  608  CMR 
28.323. 

ISP.  An  individual  service  plan  developed  by  a  purchasing  agency  in  accordance  with  the 
purchasing  agency's  regulations  or  guidelines.  (Sec  104  CMR  15.02) 

Indirect  Client  Compensadon.  All  compensation  not  directly  earned  by  clients  performing 
commercial  services  such  as  production/service  work  or  other  functions  which  directly 
support  or  assist  the  direct  production/service  work  of  others.  Indirect  client  compensadon 
inciuaes  but  is  not  limited  to  bonuses  and  awards,  incentives,  holiday  and  vacation  pay,  fringe 
benefits,  stipends,  incentives  or  any  wages  which  are  not  directly  related  to  productivity  or 
which  do  not  involve  activities  which  generate  commercial  revenues  for  the  provider. 

Individual  Price.  The  reimbursement  price  for  additional  unique  or  specialized  services  for 
a  client  which  are  not  reimbursed  in  the  established  program's  price  but  are  required  by  an 
approved  EEP  or  ISP.  In  the  case  of  an  ISP,  the  purchasing  agency  must  specifically  approve 
such  additional  service. 

Interim  Price.  The  price  agreed  to  by  a  purchasing  agency  and  a  provider  which  is  contained 
in  a  contract  filed  with  the  Office  of  the  Comptroller  will  be  the  interim  price  for  the  contract 
unless  the  price  is  authorized  prior  to  the  filing. 

LEA.  A  local  education  authority  local  school  district  or  public  school  pursuant  to  M.GJ-. 
c.  71B  ore.  76.  §  1. 

Local  Administrator  of  Special  Education.  The  person  appointed  by  the  school  committee 
of  any  city,  town  or  school  district  to  serve  as  the  Administrator  of  Special  Education  in 
accordance  with  the  provisions  of  M.G.L.  c  7 IB  and  the  Department  of  Education's  Chapter 
766  Comprehensive  Special  Education  Regulations  (603  CMR  28.000) 

Maximum  Obligation.  The  maximum  dollar  amount  of  the  purchasing  agency's  agreement 
to  pay  for  a  program  of  services. 

Negotiated  Program  A  program  purchased  through  Purchase -of-Service,  except  programs 
procured  under  M.G.L.  c.  7 IB.  See  808  CMR  2.00. 

New  Program  A  program  designed  to  serve  clients  which  previously  has  not  been  approved 
or  funded  and  for  which  a  rate  or  price  previously  has  not  been  set. 


7/1/93 


808  CMR  -  6 


808  CMR:    DIVISION  OF  PURCHASED  SERVICES 


1.02:  continued 

Off-Setting  Revenue.  Off-Setting  revenue  shall  be  the  sum  of  the  following  items: 

(a)  Any  provider  funds  (including  but  not  limited  to  public  and  private  grants,  gifts, 
contributions,  bequests,  endowments,  or  any  income  therefrom,  funds  received  from  the 
Job  Training  Partnership  Act,  the  Massachusetts  Department  of  Education's  Bureau  of 
Nutrition,  or  similar  funding)  to  the  extent  that  these  sources  are  restricted  to  use  in  the 
program  and  during  the  year  for  which  a  price  is  developed: 

(b)  the  amount  of  unrestricted  funds  voluntarily  designated  by  the  provider  to  defray  the 
cost  of  program  services  to  a  purchasing  agency; 

(c)  the  fair  market  value  of  any  public  employees  assigned  to  work  in  the  provider's 
program  (including  salaries,  fringe  benefits  and  travel  allowances)  and/or  the  occupancy 
of  public  facilities  to  the  extent  that  they  are  available  to  the  program  without  charge  or 
at  less  than  the  component  price; 

(d)  any  funds  (including  but  not  limited  to  Supplemental  Social  Security  Income,  Food 
Stamps,  General  Relief  benefits,  reimbursements  from  third-party  payors,  client  sliding 
fee  scale  payments)  received  by  or  available  to  the  provider  during  the  price  year  on 
account  of  clients; 

(e)  in  the  case  of  commercial  services,  such  as  production/service  work,  a  deduction 
may  be  taken  for  the  commercial  income  derived  from  the  provision,  production  or 
assembling  of  commercial  services  by  clients; 

(f)  the  value  of  funds  used  to  defray  non-reimbursable  costs:  and, 

(g)  funds  accrued  in  excess  of  the  limitations  established  in  808  CMR  1.19(3). 

Office  for  Children.  An  office  of  the  Commonwealth  established  by  M.G.L.  c.  28A. 

Operating  Capacity.  The  maximum  number  of  service  units  of  a  program  for  which  there  is 
adequate  planned  and  budgeted  space,  equipment  and  staff,  as  determined  and  certified  by 
the  primary  prcgrampurchaser.Operating  capacity  cannot  exceed  licensed  capacity. 

Out-of-State  Provider.  Any  legal  entity  that  operates  all  of  its  programs  outside  the 
Commonwealth  of  Massachusetts. 

Out-of-State  Agencv.  A  state  other  than  the  Commonwealth  of  Massachusetts  or  .any 
department,  agency  board,  commission,  office  or  political  subdivision  of  that  state. 

Price.  The  amount  in  dollars  to  be  paid  for  a  given  service  or  program  regardless  of  how 
expressed.  Also  referred  to  as  "rate". 

Price  Year  or  Year.  The  year  for  which  an  authorized  price  is  to  be  effective. 

Pricing  Bureau.  A  bureau  established  within  the  Division  of  Purchased  Services  by  St.  1992, 
c.  133,  §  113,  which  includes  the  Special  Education  Pricing  Unit. 

Primary  Program  Purchaser.  The  purchasing  agency  which  purchases  the  greatest  portion 
of  a  particular  program.  In  the  case  of  a  private  school  program,  the  Department  of 
Education  (DOE)  shall  be  the  primary  program  purchaser. 

Private  School/Approved  Private  School.  A  private  day  or  residential  school  within  or 
outside  of  the  Commonwealth  of  Massachusetts  which  has  been  approved  by  the  Department 
of  Education  pursuant  to  603  CMR  18.00.  Also  referred  to  as  M.G.L.  c.  7 IB  Approved 
Private  School. 

Private  School  Program.  A  program  offered  by  an  approved  private  -school  which  also  has 
been  approved  pursuant  to  603  CMR  18.00. 
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Program.  The  delivery  of  one  or  more  discrete  services  in  an  organized  and  coordinated  fashion 
in  order  to  achieve  objectives  common  to  all  program  participants. 

Provider.  An  individual,  sole  proprietor,  corporation,  partnership,  organization,  trust, 
association,  or  other  legal  entity  agreeing  to  provide  services  to  clients  of  the  purchasing  agency. 

Purchase-of-Service.  The  buying  of  social  service  programs  for  clients  of  purchasing  agencies 
by  the  purchasing  agencies  through  negotiating  and  contracting  with  private  providers.  For  the 
purpose  of  808  CMR  1 .00,  "Purchase-of-Service"  does  not  include  the  purchase  of  private 
school  programs. 

Purchasing  Agency.  The  Commonwealth  of  Massachusetts  or  any  Secretariat,  board, 
commission,  department,  division  or  agency  of  the  Commonwealth  of  Massachusetts  which  is 
authorized  to  procure  social  services  under  the  General  Laws  of  the  Commonwealth  and  which 
procures  services  under  808  CMR  2.00.  In  addition,  for  the  purposes  of  social  services 
purchased  pursuant  to  M.G.L.  c.  71B,  "purchasing  agency"  includes  the  Department  of 
Education,  local  education  authorities,  local  school  districts  and  public  schools. 

Rate  Setting  Commission.  The  department  established  within  the  Executive  Office  of  Health 
and  Human  Services  by  M.G1.  c.  6A_ 


Reimbursable  Operating  Costs.  Those  costs  reasonably  incurred  in  providing  the  services 
described  in  the  service  contract  and/or,  in  the  case  of  a  program  approved  under  the  provisions 
of  M.G1.  c.  71B,  in  providing  the  services  mandated  by  the  Department  of  Education  or 
included  in  a  program  price  approval  by  the  Division  of  Purchased  Services,  with  the  exception 
of  costs  enumerated  in  808  CMR  1.15.  Operating  costs  shall  be  considered  "reasonably 
incurred"  only  if  they  are  reasonable  and  allocable  using  the  standards  contained  in  Federal 
Office  of  Management  and  Budget  Circular  A- 122. 


(Related  Party.  Any  person  or  organization  satisfying  the  criteria  for  a  related  party  published 
by  the  Financial  Accounting  Standards  Board  in  Statement  of  Financial  Accounting  Standards 
No.  57  (FASB  57). 
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Reporting  Year.  The  provider's  fiscal  year  which  is  used  when  reporting  to  the  Division  on 
the  Uniform  Financial  Statements  and  Independent  Auditor's  Report  ("UFR"). 


Restricted  Funds.  Current  restricted  funds  as  defined  in  the  UFR  as  funds  which  have  been 
designated  to  a  specific  use  by  their  donor  and  which  are  currendy  available  for  that  use 
alone.  Funds  which  have  been  restricted  as  to  application  by  the  board  of  the  provider  are 
not  considered  restricted. 


Service  Unit.  A  measurable  unit  of  program  activity,  productivity  or  performance  as 
determined  by  the  purchasing  agency.  The  service  unit  may  be  measured  in  an  unit  of  time, 
such  as  an  hour  of  counseling  or  a  residential  day,  or  by  the  completion  of  a  prescribed 
procedure,  such  as  a  client  evaluation:  or  by  any  other  measurable  unit  of  service.  The 
reservation  of  all  or  a  portion  of  a  program's  operational  capacity  for  the  purchasing  agency's  * 
exclusive  use,  whether  or  not  the  capacity  is  in  fact  utilized,  may  constitute  a  service  unit, 
if  the  contract  so  provides. 

Social  Service  Program.  Any  social,  habilitative.  rehabilitative,  health,  mental  health,  mental 
retardation,  special  education,  employment  and  training,  or  elder  services  program,  including 
any  program  provided  pursuant  to  M.G.L.  c.  7 IB,  but  excluding  any  program  or  service 
which  is  reimbursable  under  Tide  XDC  of  the  Social  Security  Act. 

Special  Education  Program  Pricing  Unit  A  unit  established  within  the  Division  of  Purchased 
Services  by  St.  1992,  c.  133.  §  1 13  with  responsibility  for  establishing  the  methodology  and 
prices  for  special  education  programs  and  services. 

Specialized  Placements.  Placements  approved  by  the  Department  of  Education  or  other 
purchasing  agency  to  programs  not  approved  under  M.G.L  c.  7  IB,  to  meet  the  requirements 
of  an  BEP  or  ISP  of  clients  with  unique  placement  needs.  These  placements  are  referred  to 
as  "sole  source"  placements  in  St  1992,  c  133,  §  113. 

Submit  or  Submission.  To  deliver  a  document  by  hand  or  by  depositing  it  with  the  U.S.  Post 
Office  or  other  delivery  service,  postage  pre-paid. 

Suspension.  The  immediate,  temporary  disqualification  of  an  organization  or  individual  who 
is  suspected  upon  adequate  evidence  of  engaging  or  having  engaged  in  conduct  which 
constitutes  grounds  for  debarment,  pursuant  to  the  provisions  of  808  CMR  1.20  and  808  CMR 
2.15.  A  suspension  shall  not  exceed  three  months  unless  administrative,  such  as  debarment, 
or  judicial  proceedings,  civil  or  criminal,  are  instituted  against  the  provider  within  that  time. 


7/1/93 


80X  CMR  -  9 


808  CMR:    DIVISION  OF  PURCHASED  SERVICES 


1.02:  continued 

Uniform  Financial  Statements  and  Independent  Auditor's  Report.  The  Uniform  Financial 
Statements  and  Independent  Auditor's  Report  developed  by  the  Division  of  Purchased 
Services  and  required  to  be  filed  by  providers  of  social  service  programs  with  the  Division. 
Also  referred  to  as  the  UFR. 

Unrestricted  Funds.  Current  unrestricted  funds  defined  in  the  Uniform  Financial  Statements 
and  Independent  Auditor's  Report  as  funds  which  have  not  been  restricted  to  a  specific  use 
by  their  source.  Funds  which  have  been  "restricted"  or  "designated"  by  the  organization's 
governing  body  to  a  specific  use  are  unrestricted  for  these  purposes. 

Utilization.  The  total  number  of  service  units  actually  delivered  or  budgeted  to  be  delivered, 
regardless  of  the  amount  or  source  of  payment  received. 

1.03:    General  Provisions 

(1)  Payment  of  Prices.  Only  authorized  or  interim  prices  shall  be  paid  by  purchasing 
agencies  for  social  service  programs. 

(2)  Effective  Date  of  Prices.  Prices  are  effective  as  of  the  date  of  authorization  of  the 
contract,  unless  otherwise  specifically  stated  or  limited  by  law. 

(3)  Interim  Prices.  Unless  the  Division  notifies  the  purchasing  agency  otherwise,  within 
three  calendar  months  of  the  interim  price  being  filed  with  the  Comptroller,  the.  interim  price 
becomes  the  authorized  price. 

(4)  Authorization  of  Prices  and  Certification  to  the  Comptroller.  The  Division  of  Purchased 
Services  will  authorize  prices  and  provide  notice  of  authorized  prices  to  the  Office  of  the 
Comptroller.  The  Division  of  Purchased  Services  will  authorize  a  price  by  approving  the 
negotiated,  component  or  unit  price  or,  in  the  case  of  a  special  education  program,  by  directly 
certifying  a  price. 

(5)  Client  Identification.  No  documents  submitted  to  the  Division  of  Purchased  Services 
shall  include  information  that  identifies  a  client  by  name  or  by  other  means  that  includes 
personally  identifiable  information.  Client  identification  numbers  or  another  numbering 
scheme  should  be  utilized. 

(6)  Waiver  of  Regulations.  Upon  request  of  a  purchasing  agency  or  provider,  the  Division 
may  waive  the  applicability  of  one  or  more  provisions  of  808  CMR  1.00,  provided  that  all 
such  requests  and  approvals: 

(a)  are  in  writing  signed  by  the  head  of  the  purchasing  agency  or  the  chief  executive 
officer  of  the  provider  or  a  designee: 

(b)  specify  the  transactions  to  which  such  waiver  would  apply  and  the  provisions  of 
808  CMR  1.00  to  be  waived: 

(c)  include  a  certification  that  the  purchasing  agency  or  provider  has  made  a  good  faith 
effort  to  comply  with  said  provisions:  and 

(d)  are  accompanied  by  supporting  documentation  deemed  sufficient  by  the  Division 
to  support  the  special  circumstances  or  the  need  for  the  relief.  Waivers  do  not  affect  the 
responsibility  of  a  purchasing  agency  or  provider  to  comply  with  other  applicable 
regulations  or  statutes. 

(7)  808  CMR  1.15  Prohibitions.  The  failure  of  a  purchasing  agency  or  the  Division  to 
identify  violations  of  808  CMR  1.15  in  determining  or  authorizing  a  price  shall  not  be 
deemed  a  waiver  of  violations  of  808  CMR  1.15  which  may  be  identified  subsequendy 
through  administrative  review  or  audit. 
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104    Filing  and  Reporting  Requirements:  Extensions-  Penalties-  Enrollment  and  Utilization  Statistics; 
Related  Party  Transactions:  Inventory:  Failure  to  Comply 

(1)  Reporting  for  Annual  Review.  Each  provider  shall,  on  or  before  the  15th  day  of  the  fifth 
month  after  the  end  of  its  fiscal  year,  submit  to  the  Division  of  Purchased  Services  a  complete 
Uniform  Financial  Statements  and  Independent  Auditor's  Report  (UFR)  or  a  certification  of 
exemption,  in  accordance  with  the  regulatory  standards  and  instructions  contained  in  the 
Uniform  Financial  Statements  and  Independent  Auditor's  Report  (UFR). 

(2)  Extensions.  The  Division  may,  for  cause,  pursuant  to  the  regulatory  standards  and 
instructions  contained  in  the  Uniform  Financial  Statements  and  Independent  Auditor's  Report 
(UFR),  grant  one  extension  of  the  filing  deadline  for  submission  of  the  reporting  requirements 
contained  in  808  CMR  1.04(1)  upon  written  request  by  the  provider.  A  request  for  an  extension 
must  be  received  by  the  Division  prior  to  the  original  due  date. 

(3)  Penalties  For  Failure  to  File  Uniform  Financial  Statements  and  Independent  Auditor's 
■Report.  Failure  to  file  the  Uniform  Financial  Statements  and  Independent  Auditor's  Report 

(UFR)  as  required,  within  30  days  of  the  filing  deadline,  may  result  in  a  delay  of  payment  for 
up  to  10%,  as  determined  by  the  Division,  of  the  provider's  monthly  billing  by  its  purchasing 
agencies.  In  addition,  the  Division  may  request  that  the  purchasing  agency  determine  that  the 
provider  is  ineligible  for  the  ready  payment  system  under  815  CMR.  3.10(1). 

(4)  Enrollment  Utilization  and  Length  of  Stay.  Every  approved  private  school  shall  submit  to 
the  Division,  in  writing,  an  annual  report  that  includes  enrollment,  utilization  and  length  of  stay 
data  on  each  of  its  M.G.L.  c.  7IB  approved  programs.  The  report  shall  be  in  a  form  approved 
by  the  Division  and  shall  be  submitted  by  August  3 1  of  each  year.  Schools  that  fail  to  submit 
a  report  as  required  under  808  CMR  1.04(4)  shall  be  ineligible  for  tuition  increases  under  808 
CMR  1.08  and  808  CMR  1.12. 

(5)  Related  Party  Transactions.  Notice  of  all  related  party  transactions  (including  the 
relationship  of  the  related  party  and  a  description  of  the  nature  and  amount  of  the  transaction) 
shall  be  made  in  writing  to  the  Division  and  purchasing  agency  prior  to  their  execution.  In  the 
case  of  a  program  approved  under  M.GJ-.  c.  71B,  notification  shall  be  given  to  the  Division,  the 
Department  of  Education  and  any  EOHHS  principal  purchasing  agency.  If  disclosure  of  a 
related  party  transaction  was  made  for  the  purpose  of  prequalification  pursuant  to  808  CMR 
2.14(4),  was  made  within  an  executed  service  contract,  or  was  made  within  a  budget  submitted 
in  accordance  with  808  CMR  1 .08,  this  disclosure  will  satisfy  the  requirements  of  808  CMR 
1.04(5).  Prior  written  disclosure  shall  not  be  required  where  the  total  value  of  transactions  with 
a  related  party  is  less  than  SI 00  within  the  year,  and,  shall  not  be  required  where  the  transaction 
is  a  gift  to  the  provider  from  an  official,  administrator  or  manager  of  the  provider. 

(6)  Inventory  of  Equipment  and  Furnishings.  Any  provider  in  possession  of  furnishings  and 
equipment  to  which  a  purchasing  agency  has  title  shall  maintain  a  written  inventory  of  the 
property  in  such  form  as  directed  by  the  Division.  Upon  termination  of  the  provider's 
agreements  with  the  purchasing  agency,  the  property  shall  be  returned  to  the  purchasing  agency 
or  transferred  to  another  provider  doing  business  with  the  Commonwealth  for  its  use,  as  directed 
by  the  purchasing  agency. 

(7)  Failure  to  Comply  with  808  CMR  1 .04f SY  1 04^  and  1  1  Sf25Y  If  after  a  hearing,  the 
Division  finds  a  violation  of  808  CMR  1.04(5),  808  CMR  1.04(6),  or  808  CMR  1.15(25),  the 
Division  may  order  that  the  service  contract  or  contracts  directly  affected  by  such  violation  be 
terminated  or  may  assess  a  civil  penalty  of  not  more  than  $2,000  or  10%  of  the  provider's  annual 
maximum  obligations  under  such  contract  or  contracts,  whichever  is  greater.  If  the  Division 
determines  after  a  hearing  that  a  provider  has  committed  repeated  willful  violations  of  808  CMR 
1.04(5),  808  CMR  1.04(6),  or  808  CMR  1.15(25),  the  Division  may  debar  the  provider  for  a 
period  not  to  exceed  five  years. 
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1.05     Additional  Information  Requested  bv  the  Division:  Examination  and  Availability  of  Records;  Field 
Audits 

(1)  Requests  for  Additional  Information.  Each  provider  and  purchasing  agency  shall  file  such 
additional  information  as  the  Division  of  Purchased  Services  may  from  time  to  time  require  no 
later  than  21  days  after  the  date  of  the  postmark  of  a  written  request.  If  the  Division's  request 
for  the  missing  or  additional  information  and/or  documentation  is  not  fully  satisfied  through  the 
submission  of  written  explanations(s)  and/or  documentation  within  21  days  of  the  postmark  of 
that  request  and  an  extension  has  not  been  granted,  all  costs  relative  to  the  request  shall  be 
excluded  from  any  price  calculation.  A  written  request  for  an  extension  must  be  received  by  the 
Division  prior  to  the  expiration  of  the  2 1  days. 

(2)  Availability  of  Records.  Each  provider  shall  make  all  records  relating  to  its  operation 
available  for  audit. 

(3)  Document  Retention.  All  documents  used  in  determining  a  proposed  price  or  in  support 
•of  a  price  request  shall  be  retained  by  the  provider  and  purchasing  agency  for  seven  years  from 
the  date  of  final  payment. 

(4)  Certifications.  All  materials  submitted  by  a  provider  to  the  Division  of  Purchased  Services 
shall  be  certified  under  pains  and  penalties  of  perjury  as  true,  correct  and  accurate  by  a 
Massachusetts  independent  public  accountant  engaged  by  the  provider  or  by  the  Executive 
Director  or  Chief  Financial  Officer  of  the  provider. 

(5)  Examination  of  Records.  Upon  request  of  the  Division,  a  provider  shall  make  available  for 
inspection  all  records  relating  to  its  operations  and  all  records  relating  to  a  related  party,  service 
or  holding  company  or  any  entity  in  which  there  may  be  a  common  ownership  or  interrelated 
directorate. 

(6)  Field  Audits.  The  Division  of  Purchased  Services  may  coordinate  and  conduct  field  audits. 
The  Division  will  attempt  to  schedule  audits  at  times  which  are  convenient  for  all  parties. 

(7)  Audit  Resolution  Policy.  The  Division  will  develop  and  amend,  from  time  to  time,  an  audit 
resolution  policy  in  accordance  with  generally  accepted  government  auditing  standards.  The 
policy  will  provide  a  process  for  determining  the  purchasing  agency  to  be  primarily  responsible 
for  developing  and  implementing  corrective  action  and  executing  a  corrective  action  plan  with 
a  provider,  and  may  include  provisions  for  recoupment  and  price  adjustment. 

106-   Price  Structure 

(1)  Fee-For-Service.  Agreements  for  services  with  a  stable  and  measurable  unit  of  service  must 
be  purchased  on  a  fee-for-service  basis  unless  the  provisions  of  808  CMR  1.06(2)  or  (3)  apply. 
Fee-for-service  includes  purchasing  by  negotiated  prices,  by  component  pricing,  and/or  by  unit 
prices.  Private  school  programs  are  deemed  to  be  reimbursed  on  a  fee-for-service  basis. 

(2)  Accommodations  Purchase.  Agreements  for  services  without  a  predictable  measure  of 
client  utilization,  where  the  service  is  required  to  be  available  on  a  routine  basis  notwithstanding 
the  quantity  of  services  actually  delivered  (e.g.,  emergency  services)  may  be  purchased  by 
means  of  the  establishment  of  a  temporal  (eg.,  hourly,  daily,  weekly,  monthly)  unit  rate,  called 
"Accomodations  Purchase".  Accommodations  Purchase  must  not  be  used  as  a  substitute  for 
fee-for-service  purchase  where  an  agreement  is  otherwise  covered  by  the  provisions  of  808  CMR 
1.06(1). 

(3)  fast  Reimbursement.  Purchasing  agencies  may  purchase  services  on  a  cost  reimbursement 
basis  only  if: 

(a)  The  contract  is  in  the  start-up  year,  or 

(b)  The  purchasing  agency  has  reason  to  monitor  the  actual  expenditures  of  the  provider, 
or 
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1.06:  continued 

(c)    Special  circumstances  exist  which  make  service  delivery  under  the  fee-for-service 
or  accommodations  purchase  provisions  impractical  or  undesirable. 
Permission  to  utilize  cost  reimbursement  agreements  under  the  provisions  of  808  CMR 
1.06(3)(c)  may  be  authorized  by  the  Division  of  Purchased  Services  in  accordance  with 
Division  policy. 

1.07:    Price  Determination  for  Negotiated  Programs 

808  CMR  1.07  applies  to  prices  determined  by  negotiation  and  does  not  apply  to  private 
school  programs.  Price  determinations  for  private  school  programs  are  governed  by  808 
CMR  1.08. 

(1)  Eligibility.  To  be  eligible  for  a  price  determination,  a  provider  must  submit  on  an 
annual  basis  a  Uniform  Financial  Statements  and  Independent  Auditor's  Report  (UFR)  as 
required  by  808  CMR  1.04. 
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1.04:    Filirvj  and  Reponinc  Reouirememv  Extensions:  Penalties:  Enrollment  and  Utilization 
Statistics:  Related  Panv  Transaction?;:  Inventory:  Failure  to  Comply 

(1)  Reporting  for  Annual  Review,  Each  provider  shaJI,  on  or  before  the  15th  day  of  the 
fifth  month  after  the  end  of  its  fiscal  year,  submit  to  the  Division  of  Purchased  Services  a 
complete  Uniform  Financial  Statements  and  Independent  Auditor's  Report  (UFR)  or  a 
certification  of  exemption,  in  accordance  with  the  regulatory  standards  and  instructions 
contained  in  the  Uniform  Financial  Statements  and  Independent  Auditor's  Report  (UFR). 

(2)  Extensions.  The  Division  may.  for  cause,  pursuant  to  the  regulatory  standards  and 
instructions  contained  in  the  Uniform  Financial  Statements  and  Independent  Auditor's  Report 
(UFR).  grant  one  extension  of  the  filing  deadline  for  submission  of  the  reporting  requirements 
contained  in  808  CMR  1.04(1)  upon  wntien  request  by  the  provider.  A  request  for  an 
extension  must  be  received  by  the  Division  prior  to  the  original  due  date. 

(3)  Penalties.  Failure  to  file  the  Uniform  Financial  Statements  and  Independent  Auditor's 
Report  (UFR)  as  required,  within  30  days  of  the  filing  deadline,  may  result  in  a  delay  of 
payment  for  up  to  ten  percent,  as  determined  by  the  Division,  of  the  provider's  monthly 
billing  by  its  purchasing  agencies.  In  addiuon,  the  Division  may  request  that  the  purchasing 
agency  determine  that  the  provider  is  ineligible  for  the  ready  payment  system  under 
815  CMR  3.10(1). 

(4)  Enrollment.  Utilization  and  Length  of  Stav.  Every  approved  private  school  shall  submit 
to  the  Division,  in  writing,  an  annual  report  that  includes  enrollment,  utilization  and  length 
of  stay  data  on  each  of  its  M.G.L.  c.  71B  approved  programs.  The  report  shall  be  in  a  form 
approved  by  the  Division  and  shall  be  submitted  by  August  31  of  each  year.  Schools  that 
fail  to  submit  a  report  as  required  under  808  CMR  1.04(4)  shall  be  ineligible  for  tuition 
increases  under  808  CMR  1.08  and  808  CMR  1.11 

(5)  Related  Party  Transactions.  Notice  of  all  related  party  transactions  (including  the 
relationship  of  the  related  parry  and  a  description  of  the  nature  and  amount  of  the  transaction) 
shall  be  made  in  writing  to  the  Division  and  purchasing  agency  prior  to  their  execution.  In 
the  case  of  a  program  approved  under  M.G.L.  c.  71B.  notification  shall  be  given  to  the 
Division,  the  Department  of  Education  and  any  EOHHS  principal  purchasing  agency.  If 
disclosure  of  a  related  party  transaction  was  made  for  the  purpose  of  prcqualification  pursuant 
to  S08  CMR  2.14(4),  was  made  within  an  executed  service  contract,  or  was  made  within  a 
budget  submitted  in  accordance  with  808  CMR  1.08.  this  disclosure  will  satisfy  the 
requirements  of  808  CMR  1.04(5).  Prior  written  disclosure  shall  not  be  required  where  the 
total  value  of  transactions  with  a  related  parry  is  less  than  SI 00  within  the  year,  and,  shall 
not  be  required  where  the  transaction  is  a  gift  to  the  provider  from  an  official,  administrator 
or  manager  of  the  provider. 

(6)  Inventory  of  Equipment  and  Furnishings.  Any  provider  in  possession  of  furnishings  and 
equipment  to  which  a  purchasing  agency  has  title  shall  maintain  a  written  inventory  of  the 
property  in  such  form  as  directed  by  the  Division.  Upon  termination  of  the  provider's 
agreements  with  the  purchasing  agency,  the  property  shall  be  returned  to  the  purchasing 
agency  or  transferred  to  another  provider  doing  business  with  the  Commonwealth  for  its  use, 
as  directed  by  the  purchasing  agency. 

(7)  Failure  to  Comply  with  808  CMR  l.fUCS).  ].M(6)  and  1.15(251.  If  after  a  hearing,  the 
Division  finds  a  violation  of  808  CMR  1.04(5),  808  CMR  1.04(6),  or  808  CMR  1.15(25),  the 
Division  may  order  that  the  service  contract  or  contracts  directly  affected  by  such  violation 
be  terminated  or  may  assess  a  civil  penalty  of  not  more  than  S2.000  or  10%  of  the  provider's 
annual  maximum  obligations  under  such  contract  or  contracts,  whichever  is  greater.  If  the 
Division  determines  after  a  hearing  that  a  provider  has  committed  repeated  willful  violations 
of  808  CMR  1.04(5).  808  CMR  1.04(6).  or  808  CMR  1.15(25).  the  Division  may  debar  the 
provider  for  a  period  not  to  exceed  five  years. 
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1,05"     Additional  Informanon  Reouested  by  the  Division:  Examination  and  Availability  of 
Records:  Field  Audits 

(!)  Requests  for  Additional  Information.  Each  provider  and  purchasing  agency  shall  file 
•  such  additional  information  as  the  Division  of  Purchased  Services  may  from  lime  to  time 
require  no  later  than  21  days  after  the  date  of  the  postmark  of  a  written  request.  If  the 
Division's  request  for  the  missing  or  additional  informanon  and/or  documentation  is  not  fully 
satisfied  through  the  submission  of  written  explanations(s)  and/or  documentation  within  21 
days  of  the  postmark  of  that  request  and  an  extension  has  not  been  granted,  all  costs  relative 
to  the  request  shall  be  excluded  from  any  price  calculation.  A  written  request  for  an 
extension  must  be  received  by  the  Division  prior  to  the  expiration  of  the  21  days. 

(2)  Availability  of  Records.  Each  provider  shall  make  all  records  relating  to  its  operation 
available  for  audir. 

(3)  Document  Retention.  All  documents  used  in  determining  a  proposed  price  or  in  support 
of  a  price  request  shall  be  retained  by  the  provider  and  purchasing  agency  for  seven  years 
from  the  date  of  final  paymcnt. 

(4)  Certifications.  All  materials  submitted  by  a  provider  to  the  Division  of  Purchased 
Services  shall  be  certified  under  pains  and  penalties  of  perjury  as  true,  correct  and  accurate 
by  a  Massachusetts  independent  public  accountant  engaged  by  the  provider  or  by  the 
Executive  Director  or  Chief  Financial  Officer  of  the  provider. 

(5)  Examination  of  Records.  Upon  request  of  the  Division,  a  provider  shall  make  available 
for  inspection  all  records  relating  to  its  operations  and  all  records  relating  to  a  related  party, 
service  or  holding  company  or  any  entity  in  which  there  may  be  a  common  ownership  or 
interrelated  directorate. 

(6)  Field  Audits.  The  Division  of  Purchased  Services  may  coordinate  and  conduct  field 
audits.  The  Division  will  attempt  to  schedule  audits  at  times  which  are  convenient  for  all 
parties. 

(7)  Audit  Resolution  Policy.  The  Division  will  develop  and  amend,  from  time  to  rime,  an 
audit  resolution  policy  in  accordance  with  generally  accepted  government  auditing  standards. 
The  policy  will  provide  a  process  for  determining  the  purchasing  agency  to  be  primarily 
responsible  for  developing  and  implementing  corrective  action  and  executing  a  corrective 
action  plan  with  a  provider,  and  may  include  provisions  for  recoupment  and  price  adjustmenL 

1.06:    Price  Structure 

(1)  Fee-For-Service.  Agreements  for  services  with  a  stable  and  measurable  unit  of  service 
must  be  purchased  on  a  fee-for-service  basis  unless  the  provisions  of  808  CMR  1.06(2)  or 
(3)  apply.  Fee-for-service  includes  purchasing  by  negotiated  prices,  by  component  pricing, 
and/or  by  unit  prices.  Private  school  programs  are  deemed  to  be  reimbursed  on  a 
fee-for-service  basis. 

(2)  Accommodations  Purchase.  Agreements  for  services  without  a  predictable  measure  of 
client  utilization,  where  the  service  is  required  to  be  available  on  a  routine  basis 
notwithstanding  the  quantity  of  services  actually  delivered  (eg.,  emergency  services)  may  be 
purchased  by  means  of  the  establishment  of  a  temporal  (e.g.,  hourly,  daily,  weekly,  monthly) 
unit  rate,  called  "Accomodations  Purchase".  Accommodations  Purchase  must  not  be  used  as 
a  substitute  for  fee-for-service  purchase  where  an  agreement  is  otherwise  covered  by  the 
provisions  of  808  CMR  1.06(1). 

(3)  Cost  Reimbursement.  Purchasing  agencies  may  purchase  services  on  a  cost 
reimbursement  basis  only  if: 

(a)  The  contract  is  in  the  start-up  year,  or 

(b)  The  purchasing  agency  has  reason  to  monitor  the  actual  expenditures  of  the  provider, 
or 
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1.06:  continued 

(c)    Special  circumstances  exist  which  make  service  delivery  under  the  fec-for-service 
or  accommodations  purchase  provisions  impractical  or  undesirable. 
Permission  to  utilize  cost  reimbursement  agreements  under  the  provisions  of  808  CMR 
1.06(3)(c)  may  be  authorized  by  the  Division  of  Purchased  Services  in  accordance  with 
Division  policy. 

1.07:    Price  Determination  for  Negotiated  Programs 

808  CMR  1.07  applies  to  prices  determined  by  negotiation  and  docs  not  apply  to  private 
school  programs.  Price  determinations  for  private  school  programs  are  governed  by  80S 
CMR  1.08." 

(1)  Eli'-'ibilirv.  To  be  eligible  for  a  pnee  determination,  a  provider  must  submit  on  an 
annual  basis  a  Uniform  Financial  Statements  and  Independent  Auditor's  Report  (UFR)  as 
required  by  SOS  CMR  1.04. 

(2)  Submission.  A  provider  shall  submit  to  its  purchasing  agency  completed  negotiated 
budget  and  price  calculation  forms  prepared  in  accordance  with  their  accompanying 
instructions. 

(3)  Review.  Upon  receipt  of  a  provider's  negotiated  budget  and  price  calculation  forms, 
the  purchasing  agency  will  review  the  forms  to  verify  that  they  have  been  prepared  in 
accordance  with  their  instructions  and  to  review  whether  the  costs  contained  in  them  violate 
the  provisions  of  808  CMR  1.15.  To  the  extent  the  forms  have  not  been  completed  according 
to  the  instructions  or  to  the  extent  the  costs  contained  therein  violate  the  provisions  of  808 
CMR  1.15,  the  purchasing  agency  or  the  provider  must  correct  the  forms  accordingly. 

(4)  Adjustments.  Following  a  review  of  a  provider's  completed  negotiated  budget  and  price 
calculation  forms  by  the  purchasing  agency  according  to  808  CMR  1.07(3),  the  provider  and 
the  purchasing  agency  (hereafter  referred  to  as  the  "negotiating  parties")  may  jointly  agree 
to  make  certain  adjustments  to  the  completed  forms  according  to  the  provisions  contained  in 
808  CMR.  1.07(5).  The  resulting  negotiated  price  shall  be  submitted  in  such  format  as 
required  by  the  Division. 

(5)  Allowed  Adjustments. 

(a)  Costs.  The  negotiating  parties  may  adjust  the  negotiated  budget  and  price 
calculation  forms  to  reflect  anticipated  cost  changes  which  will  result  from  programmatic 
changes,  agreed  to  by  the  negotiating  parties,  in  the  quantity  and/or  type  of  employees, 
plant,  equipment,  services,  or  other  program  components,  provided  that  the  resulting 
expense  is  not,  nor  has  been,  a  disallowed  cost  according  to  808  CMR  1.15. 

(b)  Income.  The  negotiating  parties  may  adjust  rate  year  off-setting  income  to  reflect 
changes  in  income  which  arc  reasonably  certain  to  occur. 

(c)  Price  Year  Utilization.   The  negotiating  parties  may  adjust  price  year  utilization 
subject  to  the  following  conditions: 

1.  Operating  capacity  has  been  increased  or  decreased  resulting  in  a  change  in  a 
program's  cost. 

2.  Actual  utilisation  does  not  accurately  reflect  the  negotiating  parties'  best  prediction 
of  program  utilization  during  the  price  year. 

3.  The  negotiating  parties  shall  explain  in  writing  the  reason  for  the  adjustment 
including  the  basis  for  their  prediction  of  the  program's  utilization  during  the  price 
year  and  the  increase  or  decrease  in  operating  capacity. 

(6)  Negotiation  Impasse.  If  during  contract  renewal  negotiations,  the  negotiating  parties  fail 
to  reach  agreement  on  programmatic  content,  utilization,  and  outcomes  at  a  defined  price, 
then  the  negotiating  parties  may  terminate  the  contract  renewal  negotiations.  Prior  to  the 
termination  of  the  negotiations,  the  parties  shall  document  in  writing  the  terms,  conditions  and 
price,  or  maximum  obligation,  of  the  last  offer  of  the  purchasing  agency  (the  "impasse 
document").  The  document  must  be  signed  by  the  parties  and  submitted  by  the  purchasing 
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agency  to  the  Agency  Head  or  designee  for  his/her  information  and  to  the  Division  of 
Purchased  Services.  The  Agency  Head  or  designee  may  resume  negotiations  with  the 
provider  or  determine  that  the  negonaoons  have  been  concluded.  Where  the  negotiations 
have  been  conciuded.  the  Agency  Head  rrt3y  authorize  the  purchasing  agency  to  negotiate 
and/or  award  the  contract  to  a  different  provider.  The  Agency  Head  or  designee  should 
inform  the  Division  of  any  resolution  of  the  matter. 

If  a  contract  is  awarded  to  a  new  provider,  the  negotiated  price  for  the  new  provider 
should  not  exceed  the  price  offered  to  the  previous  provider  during  renewal  negotiations  as 
provided  in  the  impasse  document  and  the  terms  and  conditions  should  not  be  less  restrictive 
or  include  less  utilization.  The  terms  and  conditions  and  price  for  the  new  provider  shall  not 
be  subject  to  amendment  to  increase  the  reimbursement  price  or  to  minimize  the  scope  and 
terms  of  conditions  without  an  accompanying  decrease  in  price,  for  a  minimum  penod  of  one 
year,  unless  an  intervening  event  occurs,  such  as  increased  appropriation  to  the  purchasing 
agency  which  results  in  across  the  board  price  increases  to  comparable  providers  of  service. 

(7)    Appeal  of  Purchasing  Aeencv  Action  After  Impasse. 

(a)  If  a  purchasing  agency  awards  a  contract  to  a  new  provider  under  808  CMR  1.07(6), 
any  provider  who  has  executed  an  impasse  document  and  is  aggrieved  by  the  action  of 
the  purchasing  agency  may  appeal  the  award  of  the  new  contract  to  the  Division  of 
Purchased  Sen-ices  within  30  days  of  the  award  of  the  new  contract  A  provider  is 
aggrieved  if  a  new  provider  is  offered  or  has  received  a  price  higher  than  that  offered  the 
provider  or  the  terms  and  conditions  of  the  new  agreement  are  less  restrictive  or  require 
less  utilization  than  the  terms  offered  the  provider  as  set  forth  in  the  impasse  document 
berween  the  provider  and  the  purchasing  agency. 

(b)  The  appeal  to  the  Division  shall  be  in  writing  and  shall  include  a  statement  of  the 
action  in  issue  and  a  copy  of  the  executed  impasse  document  A  provider  who  has  failed 
to  sign  an  impasse  document  will  be  deemed  to  have  waived  appeal  under  this  paragraph. 
The  Assistant  Commissioner  or  designee  shall  review  the  materials  submitted.  If  the 
Assistant  Commissioner  finds  that  die  provider  is  aggrieved,  a  meeting  may  be  held  with 
the  purchasing  agency  and/or  provider  to  review  and  discuss  the  matter.  The  Assistant 
Commissioner,  where  appropriate,  will  authorize  a  price  for  a  new  provider,  only  for 
services  rendered  prior  to  his/her  review. 

1.08:    Price  Determination  For  M.G.L.  c.  71 B  Approved  Private  School  Programs 

(1)  Price  Determination  For  M.G.L.  c.  71B  Approved  Private  School  Programs  Located 
Within  The  Commonwealth  Or  Outside  The  Commonwealth  In  A  State  Where  There  Is  No 
State  Rate  Or  Price  Setting  Mechanism.  808  CMR  1.08(1)  establishes  the  process  and 
methodology  for  determining  what  Massachusetts  purchasing  agencies  and  local  cities  and 
towns  will  pay  for  a  school's  M.G.L.  c.  7 IB  approved  programs.  While  it  does  not  limit  the 
prices  a  school  may  charge  to  other  purchasers  of  the  same  or  a  similar  program,  providers 
should  be  aware  that  pursuant  to  808  CMR  1.17,  no  price  authorized  under  808  CMR  1.08 
may  exceed  the  lowest  price  charged  to  the  general  public  or  any  third  parry  payer  for  the 
same  program.  Prices  established  pursuant  to  808  CMR  1.08(1)  shall  be  effective  on  July 
1  of  the  subsequent  fiscal  year. 

(a)  Eligibility  for  Price  Increase.  In  order  to  be  eligible  for  an  increase  to  its  currently 
authorized  tuition  price  under  808  CMR  1.08(1),  an  approved  program  must  meet  each 
of  the  following  criteria: 

1.  the  program  must  have  operated  at  a  deficit,  calculated  as  total  program  revenue 
minus  total  program  expense,  for  the  base  year  designated  by  the  Pricing  Bureau; 

2.  the  organization's  total  annual  surplus  in  the  base  year,  calculated  using  total 
organization  revenues  and  total  organization  expenses,  must  not  have  exceeded  57c; 

3.  the  program's  percentage  of  administrative  expenses  in  the  base  year  must  not 
have  exceeded  the  limitations,  based  on  organization  size,  contained  in  808  CMR  3.00 
(Component  Price  Catalog)  in  effect  for  the  base  year 

4.  the  organization  must  have  filed  a  UFR  or  appropriate  documentation  of 
exemption  for  the  designated  base  year,  completed  in  accordance  with  the  UFR 
instructions;  and. 
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5.  the  program's  authorized  price  must  not  have  been  either  (a)  recalculated  pursuant 
to  808  CMR  1.12,  as  a  result  of  revision  by  the  Department  of  Education  of  the 
program's  approved  staffing  pattern  and  other  components  since  the  base  year,  or  (b) 
authorized  pursuant  to  808  CMR  1.09(2)  since  the  base  year. 

(b)  Additional  Submission  Requirements  for  Non-ITFR  Filers.  In  order  to  be  eligible  for 
an  increase  to  its  cm  ready  authorized  tuition  price  under  808  CMR  1.08(1),  an  organization 
which  was  exempt  from  filing  the  UFR  for  the  designated  base  year  must  submit,  in 
accordance  with  the  instructions  of  the  Division,  a  written  request  for  price  review  that 
documents  that  the  criteria  contained  in  808  CMR  1.08(l)(a)l.  through  5.  are  satisfied. 

(c)  Price  Determination  for  Eligible  Pi  pgr  ams.  If  a  program  has  been  determined  to  be 
eligible  for  a  price  increase,  the  Pricing  Bureau  wiD  establish  a  subsequent  year  price  for  the 
program  by  adding  the  lesser  of  a  per  student  deficit  adjustment  or  a  per  student  cost 
inflation  factor  adjustment  to  the  current  year  authorized  price.  The  per  student  deficit 
adjustment  will  be  determined  by  dividing  the  amount  of  the  program  deficit  for  the  base 
year,  as  defined  in  808  CMR  1.08(lXa)l_,  by  the  average  annual  program  enrollment  for  the 
base  year.  The  per  student  cost  inflation  factor  adjustment  shall  be  determined  by 
multiplying  the  current  authorized  price  by  the  Cost  Inflation  Factor.  Unless  otherwise 
provided  in  808  CMR  1.08(1),  this  price  will  be  the  annual  price  authorized  for  the 
subsequent  fiscal  year. 

(d)  Price  Determination  for  Other  Programs.  If  a  program  does  not  satisfy  the  criteria  for 
eligibility  for  a  price  increase  under  808  CMR  1.08(lXa),  the  Pricing  Bureau  will  establish 
a  price  for  the  program  equal  to  the  nmnu  program  price.  Unless  otherwise  provided  in  808 
CMR  1.08(1),  this  price  will  be  the  annual  price  authorized  for  the  subsequent  fiscal  year. 

(e)  Additional  Price  Adhisrments. 

1.  Adjustments  to  Account  for  .Sin-phis  Pevenues  and  Audit  Fmdrngs.  Where  an 
organization  has  accumulated  a  surplus  in  the  base  year  in  excess  of  the  limitations 
contained  in  808  CMR  1. 19(3)  and/or  an  audit  of  the  program  by  the  Office  of  the  State 
Auditor  has  determined  that  program  fimds  are  subject  to  recoupment,  the  Pricing 
Bureau  may  adjust  the  program  price  to  recoup  such  excess  surplus  and  inappropriate 
expenditures.  Adjustments  made  under  808  CMR  1.08(1X«)1  shall  not  reduce  the  base 
used  to  calculate  future  prices. 

2.  Adjustments  for  FaiW  to  Comply  with  Audit  Requirements.  The  Pricing  Bureau 
will  rescind  any  price  increase  authorized  under  808  CMR  1.08(lXc)  and  will  adjust  the 
authorized  fiscal  year  price  accordingly,  if  by  June  1: 

a.  the  organization  has  failed  correct  UFR  filing  deficiencies  identified  by  the 
Bureau  of  Audit;  or, 

b.  the  organization  has  not  executed  a  corrective  action  plan,  in  accordance  with  the 
Division's  audit  resolution  policy,  relative  to  material  and  reportable  internal  control 
and  compliance  findings  contained  in  its  UFR  for  the  base  year. 

(f)  Adjustment  nfPrices  to  Reflect  Price  Increases  Dm*  to  Frrraordtnarv  Circumstances. 
The  program  price  authorized  under  808  CMR  1.08(1)  may  be  prospectively  adjusted  for 
mrn-asf*  snhwpioqtfy  prrmr^rl  irnHq-  gD5j  r>fF  ]  p  However,  any  adjusted  price  shall  not 
exceed  the  grater  of  the  price  authorized  under  808  CMR  1.08(1)  or  that  granted  under  808 
CMR  1.12. 

(g)  Cost  Inflation  Factor  Limffarion.  A  new  price  authorized  under  808  CMR  1.08(1), 
except  a  price  authorized  under  808  CMR  1.08(f),  shall  not  exceed  the  price  in  effect  for  the 
current  fiscal  year  plus  the  Cost  Inflation  Factor  submitted  annually  by  the  Division  to  the 
Secretary  of  Administration  and  Finance. 

(h)  Price  Determination  for  Fiscal  Year  1 997.  For  the  purpose  of  determining  a  program's 
eligibility  for  a  price  increase  under  808  CMR  1.08(1)  for  the  Fiscal  Year  beginning  Jury  1, 
1996,  the  provisions  of  808  CMR  1.08(lXa)U  2^  3.,  and  5.  shall  not  apply.  Fiscal  Year 
1997  annual  tuition  prices  for  programs  that  otherwise  satisfy  the  requirements  of 808  CMR 
1.08(1)  shall  be  calculated  by  increasing  the  authorized  Fiscal  Year  1996  price  by  the  cost 
inflation  factor.  The  resulting  price  may  be  further  adjusted  to  arrrwmt  for  financial 
reporting,  auditing  and  surplus  revenue  issues  pursuant  to  the  provisions  of  808  CMR 
1.08(lXe). 

(2)  Price  Determination  for  \f  a  T.  c  71 R  Apprrw^  Private  .'school  Programs  Located  Omside 
the  Commonwealth  of  Massachusetts  m  .States  where  there  is  a  State  Rate  or  Price  Setting 
Mechanism.  If  a  M.GX.  c  7 IB  approved  private  school  program  is  located  outside  the 
Commonwealth  of  Massachusetts  in  a  state  which  has  an  established  state  rate  or  price  setting 
mechanism,  the  Pricing  Bureau  will  authorize  as  the  price  to  be  paid  by  Commonwealth 
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purchasing  agencies  for  the  program,  the  price  established,  authorized  or  approved  by  the  state 
in  which  the  program  is  located,  as  long  as  that  price  is  the  lowest  price  for  the  program. 

The  foflowing  documents  must  be  submitted  by  an  out-of-state  school,  in  order  for  the 
Pricing  Bureau  to  authorize  a  program  price: 

(a)  a  Uniform  Financial  Statements  and  Independent  Auditor's  Report  (UFR),  or  certificate 
of  exemption,  for  the  most  recent  reporting  year,  in  accordance  with  the  UFR's  instructions; 

(b)  a  certification  from  the  school  that  the  price  to  be  charged  to  Commonwealth  purchasing 
agencies  is  the  lowest  tuition  price  for  the  program;  and, 

(c)  a  copy  of  the  price  authorization  or  approval  by  the  state  in  which  the  program  is 
located,  including  the  effective  dates  of  the  price. 

If  the  price  established,  authorized  or  approved  by  the  state  in  which  the  program  is 
located  is  not  the  lowest  tuition  price  for  the  program,  the  school  must  include  in  its  request 
the  amount  of  the  lowest  tuition  price  for  the  program  and  the  Pricing  Bureau  will  authorize 
the  lowest  tuition  price  for  the  program. 

Any  price  authorized  under  808  CMR  1.08(2)  shall  be  effective  on  the  date  that  the 
Pricing  Bureau  takes  action  or  on  the  effective  date  determined  by  the  state  in  which  the 
school  is  located,  whichever  is  later. 

Until  a  new  price  is  authorized  for  a  program  subject  to  the  provisions  of  808  CMR 
1.08(2),  purchasing  agencies  shall  continue  to  pay  the  most  recently  authorized  program 
price. 

(3)  Review  of  Price  Determination  bv  The  Assistant  Commissioner.  Any  school  or  purchasing 
agency  aggrieved  by  a  price  determined  by  the  Pricing  Bureau  under  808  CMR  1.08(1)  and 
desiring  a  review  thereof  may  request  that  the  Assistant  Commissioner  of  the  Division  of 
Purchased  Services,  or  designee,  review  the  action  by  submitting  a  written  request  for  review 
to  the  Assistant  Commissioner  within  15  calendar  days  of  postmark  or  receipt  in  hand, 
whichever  is  earlier,  of  the  Pricing  Bureau's  written  decision.  The  written  request  for  review 
must  contain  an  explanation  of  the  reasons  for  the  request,  including  a  statement  describing  how 
the  parry  is  aggrieved,  and  a  copy  of  the  Pricing  Bureau's  decision. 

(4)  Appeal  to  the  Division  of  Administrative  T^w  Appeals.  Any  school  aggrieved  by  the 
Assistant  Commissioner's  action  or  feilure  to  act  on  its  request  for  review  under  808  CMR 
1.08(3),  and  desiring  a  review  thereof,  may  file  an  appeal  under  M.GJL  c  7,  §  4H  and  St.  1993, 
c  1 10,  §  274,  or  any  successor  provision  thereto,  with  the  Division  of  Administrative  Law 
Appeals,  within  30  days  of  notice  of  the  Assistant  Commissioner's  decision  under  808  CMR 
1.08(3)  or  of  the  failure  to  act.  The  question  on  appeal  of  the  decision  shall  be  whether  the 
Division  of  Purchased  Services  in  taking  the  action  challenged  by  the  aggrieved  parry  has 
property  applied  its  regulations. 

]  09-    Price  Determination  for  fcfcg,  Programs 

(1)  Price  DetermmaTion  for  New  Negotiated  .Social  Service  Programs.  The  price  of  new 
negotiated  social  service  programs  shall  be  determined  in  accordance  with  the  Component  Price 
Catalog  and  its  instructions.  To  request  an  authorized  price  for  a  new  negotiated  social  service 
program: 

(a)  The  provider  shall  submit  to  its  primary  piugiam  purchaser  completed  negotiated  budget 
and  price  calculation  contract  forms  prepared  in  accordance  with  their  instructions. 
Negotiated  !'"'>£'  ^  shall  forward  a  dearly  marked  informational  copy  of  the  budget  and 
price  calculation  forms  to  any  secondary  purchasing  agencies, 

(b)  Upon  receipt  of  a  provider's  negotiated  budget  and  price  calculation  forms,  the  primary 
program  purchaser  must  verify  that  they  have  been  prepared  in  accordance  with  their 
instructions  and  review  them  for  compliance  with  the  provisions  of  808  CMR  1.15.  If  the 
forms  have  not  been  completed  according  to  their  instructions  or  the  costs  violate  the 
provisions  of  808  CMR  1.15,  the  primary  piogiam  purchaser  or  the  provider  must  make 
appropriate  corrections.  The  resulting  price  shall  be  submitted  in  such  format  as  required 
by  the  Division. 

(2)  Price  Determination  for  New  Chapter  71 B  Armroved  Programs.  To  request  an  authorized 
price  for  a  new  program  approved  under  MGX.  c  71B: 
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(a)  The  private  school  shall  submit  to  its  primary  program  purchaser  completed  budget 
and  price  calculation  forms  prepared  in  accordance  with  their  instructions  and  using  the 
component  prices  or  price  ranges  contained  in  the  Component  Price  Catalog. 

(b)  Upon  receipt  of  a  private  school's  budget  and  price  calculation  forms,  the  primary 
program  purchaser  must  verify  that  they  have  been  prepared  in  accordance  with  their 
instructions  and  review  them  for  compliance  with  the  reimbursable  cost  standards 
contained  in  808  CMR  1.02  and  808  CMR  1.15.  If  the  forms  have  not  been  completed 
according  to  their  instructions  or  the  costs  violate  the  reimbursable  cost  standards 
contained  in  808  CMR  1.02  and  808  CMR  1.15,  the  primary  program  purchaser  or  the 
provider  must  make  appropriate  corrections.  The  primary  program  purchase  will  then 
submit  the  forms  and  the  resulting  price  for  review,  adjustment  and/or  authorization  by 
the  Pricing  Bureau. 

(c)  A  price  determined  for  a  new  program  established  and  approved  under  M.G.L. 
c.  71B  shall  be  subject  to  review  and  adjustment  after  six  months  based  on  the  provider's 
actual  expenditures.  Six  months  after  the  effective  date  of  the  price  or  the  date  the 
program  becomes  operational,  whichever  is  later,  the  provider  shall  submit  actual 
expenditure  reports  in  accordance  with  the  instructions  to  the  UFR,  including  an 
accountant's  review  report,  to  the  Pricing  Bureau  with  a  copy  to  the  primary  program 
purchaser.  Within  60  days  of  receipt  of  the  required  materials,  the  Bureau  shall  notify 
the  provider  of  any  adjustments  to  be  made  to  its  authorized  price.  Any  adjustment  to 
increase  an  authorized  price  for  a  new  program  under  80S  CMR  1.09(2)(c)  shall  not  be 
effective  prior  to  the  first  day  of  the  month  immediately  following  the  date  of  the 
Bureau's  action. 

(d)  Review  of  Price  Determination  bv  the  Assistant  Commissioner.  Any  private  school 
or  purchasing  agency  aggrieved  by  the  price  determined  by  the  Pricing  Bureau  under  808 
CMR  1.09(2),  and  desiring  a  review  thereof,  may  request  that  the  Assistant  Commissioner 
of  the  Division  of  Purchased  Services,  or  designee,  review  the  action  by  submitting  a 
written  request  for  review  to  the  Assistant  Commissioner  within  15  calendar  days  of 
postmark  or  receipt  in  hand,  whichever  is  earlier,  of  the  Pricing  Bureau's  written  decision. 
The  written  request  for  review  must  contain  an  explanation  of  the  reasons  for  the  request, 
including  a  statement  describing  how  the  party  is  aggrieved,  and  a  copy  of  the  Pricing 
Bureau's  decision. 

(e)  Appeal  to  the  Division  of  Administrative  Law  Appeals.  Any  private  school 
aggrieved  by  die  Assistant  Commissioner's  action  or  failure  to  act  under  808  CMR 
1.09(2)(d),  and  desiring  a  review  thereof,  may  file  an  appeal  under  M.G.L.  c.  7,  §  4H  and 
St.  1993.  c.  110,  §  274,  or  any  successor  provision  thereto,  with  the  Division  of 
Administrative  Law  Appeals;  within  30  days  of  notice  of  the  Assistant  Commissioner's 
decision  under  808  CMR  1.09(2)(d)  or  of  the  failure  to  act.  The  question  on.  appeal  of 
the  decision  shall  be  whether  the  Division  of  Purchased  Services  in  taking  the  action 
challenged  by  the  aggrieved  party  has  properly  applied  its  regulations. 

1.10:    Price  Determination  for  Special  Cases 

(1)  Prices  for  Individuals  Providing  Services.  Purchasing  agencies  shall  comply  with  the 
guidelines  and  instructions  developed  by  the  Division  in  establishing  or  negotiating  a  price 
to  be  paid  under  Object  Code  M01  and  MM1  to  individuals  providing  social  services.  808 
CMR  1.10(3)  governs  the  process  for  determining  individual  prices  pursuant  to  an  IEP  or  ISP. 

(2)  Prices  Pursuant  to  Judicial  or  Legislative  Order.  The  Division  shall  authorize  rates  and 
prices  determined  by  a  method  other  than  those  provided  for  by  808  CMR  1.00  if  such  other 
manner  is  prescribed  by  a  valid  order  of  court  of  competent  jurisdiction  or  of  the  Great  and 
General  Court  of  the  Commonwealth  of  Massachusetts. 

(3)  Individual  Prices.  The  following  procedures  apply  to  a  request  for  authorization  of  an 
individual  price  pursuant  to  an  IEP  or  ISP: 
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(a)  The  LEA  or  other  purchasing  agency  shall  submit,  within  15  calendar  days  of  an 
approval  of.  or  an  amendment  to  an  IEP  or  ISP  which  requires  the  puichase  of  additional 
services  for  a  client  and  additional  cosi  above  the  authorized  program  price,  a  request  for 
an  individual  price  approval  to  the  Division  of  Purchased  Services  on  a  form  as  required 
by  the  Division  of  Purchased  Services.  The  request  shall  include  a  certification  by  the 
LEA  or  purchasing  agency  that  the  IEP  or  ISP  as  amended  requires  the  additional  services 
and  a  requested  pnee. 

(b)  If  the  services  to  be  provided  and  the  price  requested  are  within  the  scope  of  the 
Division  of  Purchased  Services  published  list  of  authorized  individual  pnees  and  services, 
entitled  "Authorized  individual  Prices  and  Services",  the  Division  shall,  within  15  days 
of  receipt  of  the  request,  review  and  approve  the  request,  deny  the  request  or  suspend  the 
request  for  further  information.  Within  15  days  of  the  receipt  of  any  requested  additional 
information,  the  Division  of  Purchased  Services  shall  take  action  on  the  request  -A  price 
shall  not  be  effective  prior  to  the  effective  date  of  the  IEP  or  ISP,  or  the  effective  date 
of  the  amendment  to  the  IEP  or  ISP,  and  shall  not  be  paid  prior  to  the  commencement 
of  services. 

(c)  If  the  service  to  be  provided  or  the  price  to  be  paid  is  not  within  the  scope  of  the 
Division's  published  lis:  of  authorized  prices  and  services,  the  requested  price  shall  be 
authorized  if  the  following  conditions  are  met: 

1.  Within  ten  business  days  of  the  approval  of.  or  an  amendment  to  an  IEP  or  ISP, 
the  LEA  or  the  purchasing  agency  shall  submit  the  following  materials  to  the 
Division:  a  completed  Division  of  Purchased  Services  form,  a  statement  certifying 
that  the  IEP  or  ISP  has  been  amended  to  include  the  additional  approved  services,  a 
statement  describing  why  the  published  prices  are  not  applicable  or  are  inadequate, 
including  the  sound  business  practices  used  in  procuring  the  services,  and  the  reasons 
why  the  proposed  price  is  fair,  reasonable  and  adequate. 

2.  Within  30  days  of  receipt  of  all  the  materials  described  in  808  OMR  1.10(c)l.,  the 
Division  of  Purchased  Services  shall  review  the  request  and  authorize  the  price,  deny 
the  request,  or  suspend  the  request  until  the  submission  of  further  information.  Within 
30  days  of  the  receipt  of  any  requested  additional  information,  the  Division  shall  take 
action  on  the  request. 

(d)  The  Division  shall  provide  written  notice  of  the  authorization  of  a  price  or  denial 
of  a  request  to  the  LEA  or  the  purchasing  agency  and  the  affected  provider. 

(e)  A  price  shall  be  effective  as  of  the  date  of  approval  or  amendment  of  the  IEP  or  ISP 
or  the  date  of  any  emergency  authorization  by  the  LEA  or  the  purchasing  agency. 

(4)    Specialized  Placement  Price  Approval.  The  following  procedures  apply  to  a  request  for 

authorization  of  a  specialized  placement  price: 

(a)  The  Department  of  Education  or  other  purchasing  agency  must  submit  a  specialized 
placement  price  request  packet  to  the  Division  of  Purchased  Services.  The  packet  shall 
include  an  approval  by  the  Department  of  Education  or  other  purchasing  agency  of  the 
specialized  placement,  a  certification  from  the  Department  of  Education  or  purchasing 
agency  that  no  approved  space  is  available,  a  certification  from  the  provider  that  the  price 
to  be  charged  is  the  lowest  price  charged  to  any  other  purchaser  of  services,  a  copy  of  the 
provider's  price  or  rate  structure,  any  price  or  rates  established  for  the  provider  by  states 
other  than  Massachusetts  and  their  effective  dates,  a  description  of  the  price  or  rate  setting 
process  used,  if  any.  to  establish  the  proposed  price,  a  copy  of  the  program  budget  in  a 
form  to  be  determined  by  the  Division  of  Purchased  Services,  and  a  certification  that  the 
price  to  be  paid  adheres  to  the  reimbursable  cost  standards  contained  in  808  CMR  1.02 
and  808  CMR  1.15  and  that  no  purchasing  agency  funds  will  be  used  for  items  which  do 
not  satisfy  these  standards. 
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(b)  Within  30  days  of  receipt  of  a  complete  specialized  placement  price  request  packet, 
the  Division  of  Purchased  Services  shall  review  the  request  and  authorize  the  price,  deny 
the  request  or  suspend  the  request  until  the  submission  of  further  information.  Within  30 
days  of  the  receipt  of  the  requested  additional  information,  the  Division  shall  take  action 
on  the  request.  The  Division  shall  provide  written  notice  of  the  authorization  of  a  price 
or  denial  of  a  request  to  the  Department  of  Education  or  other  purchasing  agency  and  the 
provider.  The  price  shall  be  effective  as  of  the  date  of  the  approval  of  the  IEP  or  ISP. 
Prices  established  under  808  CMR  1.10(4)  are  subject  to  the  reimbursable  cost  standards 
contained  in  808  CMR  1.02  and  808  CMR  1.15  and  the  provisions  of  808  CMR  1.17. 

(5)  Special  Circumstances.  If  the  determination  of  a  price  pursuant  to  808  CMR  1.00  would 
produce  an  unreasonable  result  and  the  provider  and  primary  program  purchaser  consent,  the 
Division  may  develop  and  authorize  a  price  determined  in  any  manner  consistent  with  the 
Division's  authority  under  St.  1992,  c.  133,  §  1 13,  or  any  successor  provision  thereto.  Where 
a  program  does  not  fall  within  a  particular  provision  of  808  CMR  1.00,  the  Assistant 
Commissioner  may  authorize  a  price  determined  in  a  manner  consistent  with  the  Division's 
authority  under  Sl  1992,  c.  133,  §  113,  or  any  successor  provision  thereto. 

1.11:    Price  Adjustment  -  Amendments  to  Negotiated  Program  Prices 

(1)  A  purchasing  agency,  or  provider,  may  seek  an  adjustment  to  an  authorized  negotiated 
fee-for-service,  accomodations  purchase  or  cost  reimbursement  price  during  the  price  year  if 
one  of  the  following  conditions  is  met 

(a)  Operating  costs  change  substantially,  as  a  result  of  a  change  in  either  the  statutory 
or  regulatory  requirements  of  any  governmental  agency; 

(b)  The  budget  of  the  purchasing  agency  substantially  decreases  or  increases  as  a  result 
of  statutory  changes  therefore  making  necessary  a  change  in  the  type  or  quantity  of 
services  purchased; 

(c)  Off-setting  income  is  substantially  different  than  that  anticipated  in  the  calculation 
of  the  authorized  price; 

(d)  An  increase  in  operating  costs  is  experienced  which  is  beyond  the  reasonable  control 
of  the  provider  and  which  gravely  threatens  clients'  safety  and  well  being; 

(e)  Utilization  is  substantially  different  than  that  used  in  the  calculation  of  the  authorized 
price;  or 

(f)  Negotiated  costs  are  substantially  different  than  that  anticipated  in  the  calculation  of  • 
the  authorized  price. 

(2)  A  provider  seeking  a  price  adjustment  shall  submit  to  its  purchasing  agency,  with  an 
informational  copy  to  any  secondary  purchasing  agencies,  an  amendment  form  and  a  price 
calculation  form  prepared  in  accordance  with  their  instructions. 

(3)  Upon  receipt  of  a  provider's  completed  amendment  and  price  calculation  forms,  the 
purchasing  agency  must  review  the  forms  to  verify  that  they  have  been  prepared  in 
accordance  with  their  instructions  and  to  review  them  for  compliance  with  the  provisions  of 
808  CMR  1.15.  To  the  extent  that  the  forms  have  not  been  completed  according  to  their 
instructions  or  to  the  extent  costs  violate  the  provisions  of  808  CMR  1.15,  the  purchasing 
agency  or  the  provider  must  correct  the  forms.  The  resulting  price  shall  be  submitted  in  such 
format  as  required  by  the  Division. 

1.12:    Price  Adjustment  -  Approved  Private  School  Programs -Extraordinary  Relief 

(1)    Conditions  for  Consideration  of  Extraordinary  Relief. 

(a)  Where  an  Approved  Private  School  program  experiences  additional  expenses  during 
the  price  year  which  it  cannot  absorb  within  its  authorized  price,  the  school  may  apply 
to  the  Pricing  Bureau  of  the  Division  of  Purchased  Services  for  a  price  adjustment  for  the 
program  during  the  price  year  if  the  expenses  are  necessary  to: 
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1 .  meet  federal  or  state  statutory,  or  local  regulatory  requirements,  including  Department 
of  Education  or  Office  for  Children  regulations  and  licensing  requirements,  not  currently 
included  in  the  authorized  price;  or 

2.  account  for  unanticipated  emergencies  beyond  the  reasonable  control  of  the  provider 
(b)  To  be  eligible  for  extraordinary  relief  the  conditions  described  in  808  CMR  1.12(I)(a)l. 
and  2.  must  have  resulted  from  unforeseen  events  occurring  after  July  1  of  the  current  fiscal 
year. 

(2)  Required  Documentation.  The  provider's  request  for  extraordinary  relief  must  include: 

(a)  a  detailed  description  of  the  situation  which  has  caused  the  school  to  seek  extraordinary 
relief; 

(b)  price  year  income  and  expenses  to  date; 

(c)  a  copy  of  the  program's  budget  for  the  most  recently  completed  fiscal  year  using 
components  consistent  with  those  contained  in  the  Uniform  Financial  Statements  and 
Independent  Auditor's  Report  (UFR)  and  instructions  thereto; 

(d)  a  copy  of  the  program's  budget  for  the  current  fiscal  year  using  components  consistent 
with  those  contained  in  the  Uniform  Financial  Statements  and  Independent  Auditor's  Report 
(UFR)  and  instructions  thereto; 

(e)  a  list  of  LEAs  and  state  purchasing  agencies  currently  purchasing  the  program; 

(f)  a  requested  price; 

(g)  substantial  evidence  that  the  program's  resources  are  insufficient  to  cover  the  expenses 
for  which  an  adjustment  is  sought,  including  substantial  evidence  that  the  school  has 
exhausted  all  programmatic  and  fiscal  resources; 

(h)  evidence  that  for  each  cost  for  which  an  adjustment  is  requested,  the  school  has  acted 
prudently,  reasonably  and  in  compliance  with  the  law  in  incurring  such  a  cost; 

(i)  federal  or  state  statutory  or  local  regulatory  citations  supporting  the  request;  and 

(j)      documentation  that  the  current  operating  expenses  are  in  compliance  with  the 
reimburable  cost  standards  contained  in  808  CMR  1.02  and  808  CMR  1.15. 
For  the  purposes  of  808  CMR  1.12,  "programmatic  and  fiscal  resources"  shall  not  include 
unrestricted  funds  if  the  school  has  not  voluntarily  designated  them  for  this  use,  but  shall 
include,  but  not  be  limited  to,  surplus  revenue  as  determined  by  the  Division. 

(3)  Submission.  The  provider  shall  submit  the  request,  including  all  of  the  documentation 
required  under  808  CMR  1. 12(2Xa)  through  Q,  to  the  Pricing  Bureau,  with  a  copy  to  the  Office 
of  the  State  Director  of  Special  Education,  Department  of  Education.  A  request  will  not  be 
deemed  complete  until  all  of  the  required  documentation  is  submitted.  Within  30  calendar  days 
of  reciept  of  a  complete  request,  or  such  other  date  as  agreed  to  by  the  Pricing  Bureau  and  the 
Department  of  Education,  the  Department  of  Education  shall  forward  its  recommendation 
relative  to  the  programmatic  aspects  of  the  request  to  the  Pricing  Bureau.  The  Department  may 
provide  specific  recommendations  relative  to  program  reconfiguration,  efficiencies  in  program 
operation,  utilization  of  the  school  or  program  and/or  placement  of  its  clients,  in  appropriate 
circumstances,  and  such  other  matters  as  deemed  appropriate  by  the  Department. 

(4)  Adjusted  Price.  If  the  Pricing  Bureau,  in  conjunction  with  the  Department  of  Education, 
and  the  Office  for  Children,  where  appropriate,  determines  that  the  provider  meets  the 
requirements  of  808  CMR  LI  2(1),  (2)  and  (3)  and  that  extraordinary  relief  should  be  granted, 
the  Pricing  Bureau  shall  develop  an  adjusted  price  subject  to  the  following  conditions: 

(a)  Any  requested  adjustments  which  do  not  qualify  under  808  CMR  1.12(1)  shall  not  be 
included; 

(b)  Any  requested  adjustments  which  do  not  satifsy  the  non-reimbursable  cost  standards 
contained  in  808  CMR  1.02  and  808  CMR  1.15  shall  not  be  included; 

(c)  Any  requested  adjustments  for  administrative  costs  shall  not  be  included; 
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(d)  The  Pricing  Bureau  shall  Lake  acuon  under  808  CMR  1.12  within  60- days  of  receipt 
of  all  the  documentation  required  under  808  CMR  1.12(2).  The  Pricing  Bureau  shall 
review  the  request  to  determine  if  all  materials  required  under  80S  CMR  1.12(2)  have 
been  submitted.  If  the  Pricing  Bureau's  requests  under  808  CMR  1.12  and  808  CMR 
1.05(1)  for  additional  written  information  and/or  documentation  to  suppon  die  request  are 
not  fully  satisfied  within  21  days  of  the  date  of  the  postmark  of  such  requests, 
extraordinary  relief  will  not  be  granted. 

(e)  Where  a  request  is  pursuant  to  80S  CMR  1.12(l)(a)3..  the  adjusted  price  shall  not 
exceed  an  amount  equal  to  the  reduction  in  tuition  revenue  experienced  as  a  result  of  the 
declining  enrollment  divided  by  projected  current  average  year-to-date  enrollment.  The 
reduction  in  tuition  revenue  shall  be  calculated  using  the  enrollment  and  price 
corresponding  to  the  year  from  which  the  decline  is  measured  by  the  Pricing  Bureau, 
based  on  the  unique  circumstances  experienced  by  the  program,  as  demonstrated  in  the 
request  for  relief. 

(f)  No  adjusted  price  shall  be  effecrive  prior  to  the  date  of  authorizadon  and  no  adjusted 
price  shall  include  expenses  incurred  prior  to  the  date  cf  authorizadon. 

(5)  Review  of  Price  Determinaoon  bv  the  Assistant  Commissioner.  Any  private  school  or 
purchasing  agency  aggrieved  by  the  price  determined  by  the  Pricing  Bureau  under  80S  CMR 
1.12,  and  desiring  a  review  thereof,  may  request  that  the  Assistant  Commissioner  of  the 
Division,  or  designee,  review  the  action  by  submitting  a  wriaen  request  for  review  to  the 
Assistant  Commissioner  within  15  calendar  days  of  postmark  or  receipt  in  hand,  whichever 
is  earlier,  of  the  Pricing  Bureau's  written  decision.  Tne  written  request  for  review  must 
contain  an  explanation  of  the  reasons  for  the  request,  including  a  statement  describing  how 
the  parry  is  aggrieved,  and  a  copy  of  the  Pricing  Bureau's  decision, 

(6)  Appeal  to  the  Division  of  Administrative  Law  Appeals.  .Any  private  school  aggrieved 
by  the  Assistance  Commissioner's  action  or  failure  to  act  under  80S  CMR  1.12(5),  and 
desiring  a  review  thereof,  may  file  an  appeal  under  M.Gi-  c.  7,  §  4H  -with  the  Division  of 
Administrative  Law  Appeals,  within  50  days  of  notice  of  the  Assistant  Commissioner's 
decision  under  80S  CMR  1.12(5)  or  of  the  failure  to  act.  Tne  question  on  appeal  of  the 
decision  shall  be  whether  the  Division  of  Purchased  Services  in  taking  the  action  challenged 
by  the  aggrieved  parry  has  properly  applied  its  regulations. 

1.13:    Price  Adiusrment  -  Transfer  of  Program  Ownership 

(1)  Transfer  of  Program  Ownership.  Costs  associated  with  the  transfer  of  program 
ownership  will  be  recognized  if  the  transfer  of  program  ownership  is  recognized.  A  transfer 
of  program  ownership  will  be  recognized  only  when  the  following  criteria  exist: 

(a)  The  transfer  of  program  ownership  did  not  occur  between  related  parties; 

(b)  The  transfer  of  program  ownership  was  made  for  reasonable  consideration; 

(c)  The  transfer  of  program  ownership  was  a  bona  fide  transfer  of  all  the  powers  and 
indicia  of  ownership: 

(d)  The  transfer  of  program  ownership  manifested  an  intent  to  sell  the  assets  of  the 
facility  rather  than  implement  a  method  of  financing,  or  increase  the  transferor's  or 
transferee's  cost  base;  and 
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(c)  In  ihc  case  of  a  financing  agreement  between  the  transferor  and  the  transferee,  the 
agreement  is  constructed  to  effect  a  complete  transfer  of  program  ownership  and  there  is 
compliance  with  the  terms  of  such  agreement.  The  Division  and/or  the  purchasing 
agency  reserve  the  right  to  evaluate  the  relationship  between  the  transferor  and  the 
transferee  and  monitor  compliance  with  the  agreement  to  assure  a  complete  transfer  of 
program  ownership. 

(2)  Where  there  has  been  a  recognized  transfer  of  program  ownership  on  or  before  the  date 
of  full  depreciation  of  the  asset  in  accordance  with  the  service  lives  in  SOS  CMR  1.19(2),  the 
reimbursable  basis  of  fixed  assets  shall  be: 

(a)  For  land,  the  lower  of  the  acquisition  cost  or  the  basis  allowed  the  immediate  prior 
owner, 

(b)  For  furnishings,  fixtures  and  equipment,  the  lower  of  the  acquisition  cost  or  the  basis 
allowed  the  immediate  prior  owner  reduced  by  the  amount  of  actual  depreciation  (or 
principal  payments  in  lieu  of  depreciation)  included  as  reimbursable  operating  costs  to  the 
immediate  prior  owner, 

(c)  For  buildings,  the  lower  of  the  acquisition  cost  or  100%  of  the  most  recent  100% 
property  valuation  reduced  by  the  amount  of  actuarial  depreciation  (or  principal  payments 
in  lieu  of  depreciation)  included  as  reimbursable  operating  costs  to  the  immediate  prior 
owner,  or  an  independent  appraisal  made  by  a  qualified  appraiser.  For  purposes  of 
808  CMR  1.13,  appraisals  using  the  income  approach  to  establish  value  will  not  be 
recognized.  In  all  transfers  where  the  amount  of  actual  depreciation  (or  principal 
payments  in  lieu  of  depreciation)  reimbursed  to  the  immediate  prior  owner  is  not  known, 
the  new  owner  shall  have  the  burden  of  demonstrating  the  amount,  or  the  amount  will  be 
reconstructed  by  the  Division  using  the  best  available  information. 

(3)  Where  a  transfer  of  program  ownership  has  met  the  criteria  contained  in  SOS  CMR 
1.13(1),  interest  expense  to  finance  the  transfer  shall  be  allowed  in  accordance  with  the 
financing  agreement  subject  to  the  following  limitations: 

(a)  The  principal  upon  which  interest  expense  is  allowed  shall  not  exceed  the  allowable 
basis  of  the  fixed  assets  as  determined  in  808  CMR  1.15(17)  and  1.19(2); 

(b)  The  price  used  to  calculate  allowable  interest  will  not  exceed  reasonable  prices.  The 
Division  will  measure  reasonableness  by  comparison  with  prevailing  prices  at  the  time 
of  sale  such  as  the  prime  rate  as  published  in  The  Wall  Street  Journal  plus  one  percent. 

(4)  Adjusted  Price.  The  prices  that  have  been  established  may  be  adjusted  to: 

(a)  Include  those  costs  meeting  the  requirements  of  808  CMR  1.13(2)  and  (3); 

(b)  Exclude  the  prior  owner's  costs  which  are  superseded  by  costs  included  in  accordance 
with  808  CMR  1.13(4)(a). 

(5)  Effective  Date.  The  effective  date  of  the  adjusted  price  shall  be  the  date  when  the 
transfer  of  program  ownership  occurs,  subject  to  the  review  and  approval  of  the  purchasing 
agency. 

1.14:    Administrative  Review 

The  Division  of  Purchased  Services  may  conduct  a  review  of  programs  and  authorized 
prices  for  good  cause,  including  for  but  not  limited  to,  the  following  reasons:  failure  to  incur 
costs  for  items  included  in  the  initial  price  approval  process  or  any  later  adjustment,  failure 
to  provide  the  purchased  program  services,  or  failure  to  implement  approved 
non-programmatic  or  program  changes  included  in  the  price  year  reimbursable  operating 
costs. 
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(1)  Notice  of  Administrative  Review  The  Division  of  Purchased  Services  shall  initiate 
administrative  review  by  notifying  the  provider  and  the  purchasing  agency(ies)  on  whose  behalf 
the  services  are  being  provided  that  it  intends  to  conduct  an  administrative  review  The 
notification  shall  be  in  writing  and  shall  include  a  statement  of  reasons  for  the  review. 

(2)  Request  for  Information  The  Division  of  Purchased  Services  may  require  that  the  provider 
and  purchasing  agencies  submit  books,  records  and  other  information  necessary  for  its  review. 
The  Division  shall  send  a  written  request  for  information  and  requested  material  must  be 
submitted  to  the  Division  within  2 1  days  of  the  postmark  of  the  request. 

(3)  Results  of  Administrative  Review.  The  Division  of  Purchased  Services  shall  notify  the 
provider  and  the  purchasing  agencies  in  writing  of  the  results  of  the  administrative  review.  The 
review  may  result  in  an  amendment  to  an  authorized  price. 

(4)  Appeal.  A  provider  or  purchasing  agency  aggrieved  by  the  results  of  the  Division's 
adnunistrative  review  may  file  an  appeal  with  the  Division  of  Administrative  Law  Appeals  under 
M.GX.  c.  7,  §  4H  within  30  days  of  receipt  of  notification  from  the  Division  of  Purchased 
Services. 

1  IS-   Non-Rrimhnrsahle  Costs 

t Funds  received  from  Purchasing  Agencies  may  be  used  only  for  reimbursable  operating  costs 
as  defined  in  808  CMR  1.02.  In  addition,  funds  may  not  be  used  for  costs  specifically  identified 
in  808  CMR  1. 15  as  non-reimbursable.  Expenditures  not  in  accordance  with  this  paragraph  are 
subject  to  recoupment  and,  where  appropriate,  the  program  price  is  subject  to  adjustment. 

( 1 )  Unreasonable  Costs  Any  amount  paid  for  goods  or  services  which  is  greater  than  either 
the  market  price  or  the  amount  paid  by  comparable  agencies  or  governmental  units  within  or 
outside  of  the  Commonwealth. 

(2)  Certain  Depreciation. 

(a)  Depredation  for  assets  to  the  extent  that  the  assets  have  previously  been  depreciated  by 
the  provider. 

fb)  Depreciation  which  is  not  computed  employing  one  of  the  following  methods: 

1 .  an  historical  cost  basis; 

2.  a  straight  line  method; 

3.  using  a  schedule  of  asset  service  lives  pursuant  to  808  CMR  1 . 19(2);  or 

4.  charging  one  half  of  the  annual  depreciation  expense  in  each  of  the  years  of 
acquisition  and  disposal. 

(c)  Depreciation  on  idle,  excess,  or  donated  assets  or  on  that  portion  of  an  asset's  historical 
cost  basis  which  was  paid  for  from  restricted  funds. 

(d)  Depreciation  on  assets  acquired  under  a  capital  budget  approved  by  a  public  agency 
entirely  with  public  funds  and  held  in  trust  for  the  Commonwealth  of  Massachusetts  under 
the  terms  of  a  service  contract. 

(e)  Depreciation  which  is  not  computed  according  to  808  CMR  1 . 1 5(2)  may  be  recalculated 
by  the  Division  according  to  805  CMR  1.15. 
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(3)    Certain  Interest. 

(a)  Any  interest  paid  or  accrued  upon  funds  advanced  or  borrowed  from  any  owner, 
partner,  officer,  stockholder,  related  parry,  or  affiliated  or  parent  organization  which 
exceeds  the  prime  rate  plus  one  percent  as  published  in  The  Wall  Street  Journal  for 
similar  obligations  issued  at  the  same  time  and  for  the  same  amount  of  time. 

(b)  Any  interest  paid  or  accrued  to  inter-fund  borrowing. 

(c)  Any  interest  paid  or  accrued  during  the  reporting  year  which  is  not  supported  by 
documentation  and  certification  to  demonstrate  that  payment  of  interest  and  repayment 
of  principal  are  required  under  a  definite  schedule,  or  upon  demand,  pursuant  to  a  written 
contract. 

(d)  Any  interest  or  penalties  incurred  because  of  late  payment  of  loans  or  other 
indebtedness,  late  filing  or  payment  of  federal  and  state  tax  returns,  municipal  taxes, 
unemployment  taxes,  social  security,  and  the  like. 

(e)  Any  interest  paid  or  accrued  upon  funds  advanced  or  borrowed  to  the  extent  of 
income  received  or  accrued  from  the  investment  of  restricted  funds  which  were  available 
to  defray  all  or  a  portion  of  the  expenses  to  which  borrowed  or  advanced  funds  were 
applied. 

(4)  Current  Expensing  of  Capital  Items.  The  cost  of  acquisition  of  an  asset  having  a  useful 
life  of  more  than  one  year  and  full  cost  of  repair,  betterment,  or  improvement  of  an  asset 
which  adds  to  the  permanent  value  of  the  asset  or  which  appreciably  prolongs  its  useful  life 
if  the  cost  exceeds  $500.00.  A  group  of  related  assets,  repairs,  betterments,  or  improvements, 
if  the  aggregate  cost  exceeds  S500.00.  may  not  be  expensed  in  the  reporting  period.  The 
Division  may  depreciate  the  asset  or  assets  according  to  808  CMR  1.15(2). 

(5)  Certain  Salaries  and  Consultant  Compensation.  Those  salaries,  wages,  and  consultant 
compensation  considered  to  be  excessive  by  the  Division,  in  light  of  salaries,  wages  and 
consultant  compensation  of  other  comparable  providers. 

(6)  Bad  Debts.  Those  amounts  which  represent  uncollectible  accounts  receivable  (whether 
estimated  or  actual),  and  any  related  legal  cost 

(7)  Taxes.  Federal  corporate  income  taxes  and  the  income  related  portion  of  the 
Massachusetts  corporate  excise  tax. 

(8)  Related  Parrv  Transaction  Costs.  Costs  which  are  associated  with  a  related  party 
transaction  are  reimbursable  only  to  the  extent  that  the  costs  do  not  exceed  the  lesser  of  either 
the  related  party's  actual  costs,  excluding  costs  which  would  not  be  reimbursable  operating 
costs  under  808  CMR  1.02  and  808  CMR  LIS  or  market  price:  provided  that  transactions 
with  a  related  party  totaling  less  than  SI 00  annually  may  be  reimbursed  at  market  price. 

(9)  Certain  Fringe  Benefits. 

(a)  Fringe  benefits  determined  to  be  excessive  in  light  of  salary  levels  and  benefits  of 
other  comparable  providers  and  fringe  benefits  to  the  extent  that  they  are  not  available 
to  all  employees  under  an  established  policy  of  the  provider.  Disparities  in  benefits 
among  employees  attributable  to  length  of  service,  collective  bargaining  agreements  or 
regular  hours  of  employment  shall  not  result  in  the  exclusion  of  such  costs. 

(b)  Employer  contributions  to  pension,  annuity,  and  retirement  plans  which  have  been 
denied  approval  by  the  Internal  Revenue  Service 
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(10)  Fundraisinc  Expanse.  The  cost  of  activities  which  have  as  their  primary  purpose  the 
raising  of  capital  or  obtaining  contributions  including  the  costs  associated  with  financial 
campaigns,  endowment  drives,  and  solicitation  of  gifts  and  bequests.  However,  if  the 
program  does  not,  or  cannot  reasonably  be  expected  to.  receive  federal  funds,  the  cost  of 
activities  which  have  as  their  express  purpose  the  raising  of  capital  or  obtaining  contributions 
for  Commonwealth  programs  may  be  off-set  against  the  revenue  generated,  except  no  loss 
will  be  reimbursable.  To  be  reimbursable,  the  provider  must  maintain  accounting  systems 
which  adequately  segregate  those  fundraising  expenses  and  revenues  associated  with 
Commonwealth  purchased  programs  from  other  provider  programs  in  accordance  with 
generally  accepted  accounting  principles. 

(11)  Travel  Allowances.  Any  amount  advanced,  paid,  or  accrued  to  reimburse  the 
provider's  employees  for  the  use  of  a  private  motor  vehicle  on  official  agency  business  in 
excess  of  the  amount  allowed  under  the  United  States  Internal  Revenue  Code  §§  61  and  62. 

(12)  Non-Program  Expenses.  Expenses  of  the  provider  which  are  not  directly  related  to  the 
social  service  program  purposes  of  the  provider. 

(13)  Security  Deposits.  Money  deposited  by  the  provider  with  a  lessor  of  real  property  as 
security  for  full  and  faithful  performance  of  the  terms  of  a  provider's  lease. 

(14)  Free  Care.  Costs  associated  with  free  service  and  use. 

(15)  Research.  The  costs  related  to  the  conduct  of  grants,  contracts,  investigations,  or 
programs  directed  at  the  understanding,  cause  or  alleviation  of  physical,  mental  or  behavioral 
conditions.  All  costs  of  salaries,  supplies,  equipment,  and  overhead  which  are  directly  related 
to  research  are  to  be  excluded.  Data  gathering  and  program  analysis  are  not  considered  to 
be  research, 

(16)  Management  Agencv  Fees.  Fees  charged  to  the  provider  by  a  management  agency 
which  exceed  the  costs  the  provider  would  have  incurred  had  it  not  entered  into  a 
management  agreement.  For  example,  the  price  published  in  the  Component  Price  Catalogue 
or  established  by  the  Rate  Setting  Commission  would  be  allowable. 

(17)  Costs  resulting  from  a  change  of  assets. 

(a)  Where  there  has  been  a  transfer  of  program  ownership  recognized  under  808  CMR 
1.15  any  costs  in  excess  of  costs  allowed  under  808  CMR  1.13. 

(b)  Where  there  has  been  an  exchange  of  assets  between  providers  and  which  exchange 
did  not  occur  between  related  parties,  and  was  made  for  reasonable  consideration,  and  was 
a  bona  fide  transfer  of  all  powers  and  indicia  of  ownership,  and  manifested  an  intent  to 
sell  the  assets  rather  than  implement  a  method  of  financing  or  implement  an  increase  of 
the  transferor's  and  transferee's  cost  bases,  those  costs  in  excess  of: 

1.  For  land,  the  lower  of  the  acquisition  cost  or  the  basis  allowed  the  immediate  prior 
owner, 

2.  For  furnishings,  fixtures  and  equipment,  the  lower  of  the  acquisition  cost  or  the 
•  basis  allowed  the  immediate  prior  owner  reduced  by  the  amount  of  actual  depreciation 

(or  principal  payments  in  lieu  of  depreciation)  included  as  reimbursable  operating 
costs  to  the  Commonwealth: 

3.  For  buildings,  the  lower  of  the  acquisidon  cost  or  100%  of  the  most  recent  100% 
property  valuation  reduced  by  the  amount  of  actual  depreciation  (or  principal 
payments  in  lieu  of  depreciation)  included  as  reimbursable  operating  costs  to  the 
immediate  prior  owner,  or  an  independent  appraisal  nr.de  by  a  qualified  appraiser. 
For  purposes  of  this  section  appraisals  using  the  income  approach  to  establish  value 
will  not  be  recognized. 
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(c)  in  all  transfers  where  the  amount  of  actual  depreciation  (or  principal  payments  tn  lieu 
of  depredation)  reimbursed  to  the  immediate  prior  owner  is  not  known,  the  new  owner  shall 
have  the  burden  of  demonstrating  the  amount,  or  the  amount  will  be  reconstructed  by  the 
Division  using  the  best  available  information. 

(d)  Where  there  has  been  an  exchange  of  assets  by  a  related  parry,  costs  in  excess  of  the 
costs  previously  allowed  to  the  related  parry's  provider  for  the  exchanged  assets 

(e)  Where  there  has  been  an  exchange  of  assets  between  providers  which  exchange  is  not 
recognized  under  808  CMR  1.15(17)(a),(b)  or  (c)  or  such  exchange  results  in  a  sale-lease 
back,  costs  in  excess  of  the  transferor's  allowable  costs  for  the  exchanged  assets. 

(18)  I.nhhvinp  Costs  Funds  used  to  compensate  or  reward  lobbyists,  consultants  or  staff  to 
promote,  oppose,  or  influence  legislation,  or  influence  the  governor's  approval  or  veto  thereof 
or  to  influence  the  decision  of  any  member  of  the  Executive  branch  where  such  decision 
concerns  legislation  or  the  adoption,  defeat,  or  postponement  of  a  standard,  rate,  rule  or 
regulation  pursuant  thereto,  and  any  costs  associated  with  lobbying  activities.  This  prohibition 
shall  apply  where  the  lobbyists,  consultants  or  staff  as  any  pan  of  their  regular  and  usual 
employment  and  not  simply  incidental  thereto,  attempt  to  promote  oppose  or  influence 
legislation,  approval  or  veto,  or  regulations,  whether  or  not  any  compensation  in  addition  to  the 
salary  for  such  employment  is  received  for  such  services. 

(19)  Certain  Reporting  Year  Frpmdrrures.  Reporting  year  expenditures  in  the  operating  fund 
for  which  restricted  funds  were  available  but  not  used. 

(20)  Itemi7erl  Deductions.  All  expenses  not  qualifying  as  itemized  business  deductions  under 
the  United  States  internal  Revenue  Code 

j  (21)  Litigation  Costs.  All  costs  incurred  in  connection  with  the  prosecution  or  defense  of 
I     claims  against  the  Commonwealth  or  any  of  its  subdivisions,  including,  but  not  limited  to,  legal. 

accounting,  and  consulting  costs,  with  the  exception  of  reasonable  expenses  of  a  successful 
L  administrative  price  appeal. 

(22)  Unallowable  Costs  urner  OMR  Crmilar  A-H?  and  A-?1.  Costs  which  are  not  allowable 
under  OMB  Circular  A- 122  and  A-2 1  are  non-reimbursable  to  programs  which  receive  Federal 
financial  assistance. 

(23)  Lieoay,  tons  All  costs  associated  with  luxury  items,  including,  but  not  limited  to  luxury 
passenger  automobiles  as  defined  in  sections  4001  or  4002  of  the  Internal  Revenue  Service 
Code,  airplanes,  boats,  vacation  homes,  alcoholic  beverages,  charitable  contributions  and 
donations,  and  all  non-program  entertainment  expenses. 

(24)  Salaries  of  Officer?;  and  Managers.  Salaries  of  officers  and  managers  to  the  extent  they 
exceed  the  rate  paid  to  state  managers  in  job  group  M-XII.  step  seven  in  the  schedule  contained 
in  M.G1.  c.  30,  s.  46C.  For  example,  if  the  maximum  salary  level  in  the  state's  management 
schedule  is  SS  0,000  and  a  provider's  chief  executive  officer  earns  51 00.000  and  spends  25%  of 
her  time  on  a  social  service  program  under  SOS  CMR  1 .00,  reimbursement  would  be  limited  to 
520,000  ($80,000  maximum  rate  x  25%  -  $20,000). 

(25)  Mortgage  Principal  Mortgage  principal  on  an  amortized  or  other  basis:  no  purchasing 
agency  shall  reimburse  a  provider  for  the  principal  portion  of  any  note  secured  by  a  mortgage 
on  property  owned  directly  or  indirectly  by  the  provider. 

(26)  UndflgmnBUgd.  Frnynses.  Costs  which  are  not  adequately  documented  in  light  of  the 
American  Institute  of  Certified  Public  Accountants  statements  on  auditing  standards  for 
evidential  matters 

(27)  Administration  and  Support  Costs.  Costs  which  are  otherwise  non-reimbursable  under  the 
provisions  of  808  CMR  LIS  may  not  be  reimbursed  through  administration  and  support. 
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I  16:     Effect  of  Pendinc  Appeals 

The  pendency  of  an  appeal  under  808  CMR  1.07(7).  80S  CMR  1.08(3).  808  CMR  1.08(4). 
808  CMR  1.09(3).  808  C.MR  1.09(4).  808  CMR  1.12(3)  or  808  CMR  1.12(4)  docs  not  limit 
the  Division's  right  to  undertake  an  audit  under  80S  CMR  1.05(0  an  administrative  review 
of  any  authorized  program  price  under  808  CMR  1.14.  or  to  take  other  appropriate  corrective 
action. 

1.17:    Price  Limitation 

(1)  No  program's  authorized  price  may  exceed  the  lowest  fee  (excluding  any  fee  based  on 
a  sliding  fee  scale)  that  is  charged  to  the  general  public  or  any  third  party  payor. 

(2)  Except  as  provided  in  808  CMR  1.17(1)  no  purchasing  agency  may  pay  other  than  the 
authorized  price. 

1.18:    Reimbursement  as  Full  Payment 

Each  provider  shall,  as  a  condition  of  acceptance  of  payment  made  by  one  or  more 
purchasing  agencies  for  service  provided,  accept  the  program's  authorized  price,  as 
established  by  the  Division  pursuant  to  808  CMR  1.00.  as  full  payment  and  discharge  of  all 
obligations  for  the  services  so  provided.  There  shall  be  no  duplication  or  supplementadon 
of  payment  from  sources  other  than  those  expressly  recognized  or  anticipated  in  the 
computation  of  the  price.  Any  client  resources  or  third  party  payments  made  on  behalf  of 
a  client,  not  expressly  recognized  or  anticipated  in  the  computation  of  the  price,  shall  reduce 
the  amount  of  the  appropriate  purchasing  agency's  obligation  for  service  rendered  to  the 
client. 

1.19:    Reoonine  Forms.  Schedules  and  Instructions:  Schedule  of  Asset  Service  Liver. 
Not-for-Profit  Provider  Surplus  Revenue  Retention 

(1)  The  reporting  forms  referenced  in  808  CMR  1.04  and  elsewhere,  and  their  schedules 
and  instructions,  are  incorporated  herein.  These  forms  include,  but  are  not  limited  to,  the 
Uniform  Financial  Statements  and  Independent  Auditor's  Report  (LTFR.),  the  negotiated  budget 
form,  the  amendment  form  and  the  price  calculation  form. 

(2)  Schedule  of  Asset  Service  Lives. 

(a)  The  following  schedule  of  asset  service  lives  shall  govern  the  depreciable  life  to  be 
used  in  determining  the  amount  of  allowable  depreciation  expense  under  808  CMR  1.00 
for  the  asset  categories  listed.  This  listing  is  not  exhaustive.  The  service  lives  of  assets 
not  properly  includable  within  any  of  the  following  categories  shall  be  determined  in 
accordance  with  the  Division's  guidelines. 
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Asse:  Category 


Life 


Yearly  Rate 


Buildings  i 
Type  1  or  2  Construction  as  classified 
by  the  Department  of  Public  Safety  in 
accordance  with  780  CMR  402.0  and  403.0 
Type  3  or  4  Construction  as  classified 
by  the  Department  of  Public  Safety  in 
accordance  with  780  CMR  404.0  and  405.0 
Building/Improvements 
Leasehold  Improvements 


27.5  years 
20  years 
5  years 
(or  the  term 
of  the  lease 
whichever 
is  greater) 
10  years 
5  years 


40  years 


3.6% 
5.0% 


2.5% 


Equipment 
Computer  Equipment 


10.0% 
20.0% 


Life  Safety  Improvements 
Building  or  leasehold  improvements  or 
equipment  acquisitions  made  solely  to 
satisfy  the  requirements  of  any  purchasing 
agency  regarding  life  safety  or  physical 
environment-  The  purpose  of  such  improvements 

must  be  documented.  5  years  20.0% 

Motor  Vehicles  5  years  20.0% 

Used  Motor  Vehicles  3  years  33.33% 

Residential  Furnishings  3  years  33.33% 

Office  Furnishings  7  years  14.2% 


(b)  In  circumstances  where  the  useful  life  employed  by  the  provider  differs,  because  of 
greater  or  lesser  consumption,  from  that  cited  herein,  the  provider  may  request  of  the 
Division  an  exception  to  the  cited  useful  life  in  the  calculation  of  allowable  depreciation.  The 
request  must  be  forwarded  to  the  Division,  in  writing,  and  provide  adequate  documentation 
to  substantiate  the  request. 

(3)  Not-for  Profit  Provider  Surplus  Revenue  Retention.  If,  through  cost  savings  initiatives 
implemented  consistent  with  programmatic  and  contractual  obligations,  a  non-profit  provider 
accrues  an  annual  net  surplus  from  die  revenues  and  expenses  associated  with  services 
provided  to  purchasing  agencies  which  are  subject  to  808  GMR  1.00,  the  provider  may  retain, 
for  future  use,  a  portion  of  that  surplus  not  to  exceed  5%  of  said  revenues.  The  cumulative 
amount  of  a  provider's  surplus  account  may  not  exceed  20%  of  the  prior  year's  revenues 
from  purchasing  agencies.  Surpluses  may  be  used  by  the  provider  for  any  of  its  established 
charitable  purposes,  provided  that  no  portion  of  the  surplus  may  be  used  for  any 
non-reimbursable  cost  set  forth  in  808  CMR  1.15,  the  free  care  prohibition  excepted.  The 
Division  shall  be  responsible  for  determining  the  amount  of  surplus  that  may  be  retained  by 
each  provider  in  any  given  year  and  may  determine  whether  any  excess  surplus  shall  be  used 
to  reduce  future  prices  or  be  recouped. 


Any  provider  subject  to  the  authority  of  the  Division  of  Purchased  Services  under  St_ 
1992,  c.  133.  §  113,  or  any  predecessor  or  successor  provision  thereto,  or  808  CMR  1.00 
shall  be  subject  to  debarment  or  suspension  pursuant  to  the  provisions  of  S08  CMR  2.15. 


1.20:  Debarment 


1/27/95 


SOS  CMR  -  2S 


80S  C.MR:    DIVISION  OF  PURCHASED  SERVICES 
1.21:    Severability  of  the  Provision-:  of  808  CMR  l.Ofl 


The  provisions  of  808  CMR  1.00  arc  severable,  and.  if  any  provision  of  808  CMR  1.00 
or  its  application  shall  be  held  to  be  invalid  or  unconstitutional,  such  invalidity  shall  not  be 
construed  to  affect  the  validity  or  constitutionality  of  any  remaining  provisions  of  808  CMR 
1.00  or  application  of  such  provisions  to  providers  or  fiscal  intermediaries  under 
circumstances  other  than  those  held  invalid. 


REGULATORY  AUTHORITY 

808  CMR  1.00:    ST.  1992.  c.  153.  §  113 
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PAGES  51  and  32  ARE  RESERVED  FOR  FUTURE  USE. 
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808  CMR  2.00:  PROCEDURES  FOR  THE  PROCUREMENT  OF  SOCIAL  SERVICES 

Section 

2.01:  Scope,  Purpose,  and  Authority 

2.02:  Definitions 

2.03:  General  Provisions 

2.04:  Competitive  Procurement 

2.05:  Request  for  Qualifications  Procurement 

2.06:  Non-Competitive  Procurement 

2.07:  Written  Agreements 

2.08:  Subcontracts 

2.09:  Amendment 

2.10:  Renewal 

2. 1 1 :  Procurement  Cycles 

2.12:  Fiscal  Control 

2.13:  Payment 

2.14:  Contract  Administration 

2.15:  Debarment 

2.16:  Severability 

2.01:    Scope.  Purpose,  and  Authority 

(1)  Application.  808  CMR  2.00  shall  apply  to  any  Executive  Office.  Department,  Agency. 
Board.  Commission,  or  Institution  of  the  Executive  Department  excluding  the  Legislative  and 
Judicial  Branches,  the  Constitutional  Offices,  the  Public  Institutions  of  Higher  Education  and  • 
independent  public  authorities.  808  CMR  2.00  does  not  apply  to  services  provided  by  another 
Commonwealth  Agency  pursuant  to  815  CMR  6.00.  808  CMR  2.00  also  does  not  apply  to 
certain  services  delivered  under  M.G.L.  chs.  7 IB,  19A  or  1 18E.  Excluded  entities  are  strongly 
encouraged  to  voluntarily  comply  with  the  provisions  of  808  CMR  2.00. 

(2)  Purpose.  The  purpose  of  808  CMR  2.00  is  to  provide  all  Agencies  of  the 
Commonwealth  with  uniform  rules  and  procedures  governing  the  procurement  of  Client 
services  from  Providers  of  social,  habilitative,  rehabilitative,  health,  mental  health,  mental 
retardation,  special  education,  employment  and  training,  and  elder  services.  808  CMR  2.00 
govern  all  expenditures  under  Object  Codes  M01,  MM1.  M03.  MM3.  M05.  M06.  and  M08, 
(as  defined  in  the  Office  of  the  Comptroller's  Expenditure  Classification  Handbook)  except 
for  Client  transportation  services.  Procurement  of  Client  transportation  services  is  governed 
by  the  Procurement  and  Contracting  Manual  for  Transportation  Services,  approved  by  EOAF 
on  May  1,  1988,  or  successor  documents  thereto.  808  CMR  2.00  is  intended  to  ensure 
uniformity,  accountability,  equity  and  efficiency  in  the  award  and  administration  of 
purchase-of-service  contracts  and  cooperative  funding  agreements. 

(3)  808  CMR  2.00  is  promulgated  under  the  authority  of  M.G.L.  c.  29.  §  29B,  and  Sl  1992. 
c.  133.  §  113.  and  any  successor  provisions  thereto. 

2.02:  Definitions 

As  used  in  808  CMR  2.00,  unless  the  context  clearly  requires  otherwise,  terms  shall  have 
the  meanings  ascribed  below. 

Aeencv  Head.  The  head,  or  a  person  duly  authorized  pursuant  to  808  CMR  2.03(1 1).  of  any 
Purchasing  Agency,  including  the  Secretary  when  exercising  authority  as  a  Purchasing 
Agency. 
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Agreement.  A  purchase-of-service  Contract.  Cooperative  Funding  Agreement,  or  other 
form(s).  as  approved  by  the  Division  of  Purchased  Services,  and  used  to  document  the  terms 
and  conditions  of  a  contractual  agreement. 

As-Needed  Services.  Those  services  which  a  Purchasing  Agency  purchases  on  an  as-needed 
basis  from  a  pool  of  eligible  prequaiified  Providers.  The  following  conditions  must  be 
satisfied: 

(a)  all  services  are  paid  on  a  fee-for-service  basis; 

(b)  the  number  of  service  units  to  be  purchased  from  a  specific  Provider  during  the 
fiscal  year  cannot  be  accurately  estimated  or  the  Purchasing  Agency  will  require  services 
to  be  delivered  at  rimes  which  cannot  be  accurately  predicted  at  the  time  of  procurement 
and  hence  a  Maximum  Obligation  for  any- specific  Provider  cannot  be  responsibly 
determined;  and 

(c)  total  expenditure  for  the  particular  service  can  be  controlled  by  the  Purchasing 
Agency  through  its  control  over  referral  of  Clients  to  the  services  or  over  its  Clients' 
utilization  of  such  services.  ~  ' 

Bidder.  An  individual,  sole  proprietor,  corporation,  partnership  or  organization,  business  trust 
or  associadon  of  two  or  more  persons,  or  other  legal  endty,  that  proposes  to  provide  a 
program  or  service(s)  on  behalf  of  a  Purchasing  Agency,  a  prospective  Provider. 

Client  An  individual  eligible  for  and/or  receiving  services  through  a  program  funded  in 
whole  or  in  pan  under  an  Agreement  Also  referred  to  as  a  Consumer. 

Collusion.  Two  or  more  Bidders  or  Providers  agreeing  to  act  in  a  manner  intended  to  avoid 
or  frustrate  any  of  the  provisions  of  808  CMR  2.00. 

Consultant  A  contractor  who  renders  professional  and/or  other  services  to  a  Purchasing 
Agency  pursuant  to  801  CMR  20.00. 

Contract  A  legally  binding  and  enforceable  Agreement  to  purchase  services  from  a  Provider 
on  behalf  of  Clients  specifically  idendfied,  referred  or  deemed  eligible  for  such  services  by 
a  Purchasing  Agency  in  consideration  of  compensadon  to  be  paid  by  the  Commonwealth, 
executed  in  the  name  of  the  Commonwealth  by  a  Purchasing  Agency. 

Contract  Stan  Date.  The  date  the  Secretary  approves  the  expenditure  of  funds  by  signing  the 
Service  Request  Authorization  or  the  start  date  listed  on  the  Agreement,  whichever  is  later 

Cooperative  Funding  Agreement  A  legally  binding  and  enforceable  Agreement  to  support 
the  availability  of  services  to  the  general  public  or  a  segment  of  the  general  populanon  in 
accordance  with  legislative  or  execunve  policy. 

Cost  Reimbursement  A  payment  arrangement  under  which  the  Purchasing  Agency 
reimburses  the  Provider  for  budgeted  costs  actually  incurred  in  rendering  the  services 
jipecified  in  the  Agreement,  up  to  a  stated  Maximum  Obligation. 

Debarment  The  process  whereby  an  organization  or  individual  is  determined  ineligible  to 
bid  for  or  be  awarded  any  public  contract  or  subcontract  for  the  purchase  of  any  social 
service  program  or  to  provide  special  education  services  to  a  Massachusetts  student  for  a 
specified  period  of  time  to  be  determined  by  the  Division  of  Purchased  Services,  pursuant  to 
the  provisions  of  808  CMR  1.20  and  808  CMR  2.15. 

Division  of  Purchased  Services  (hereinafter  referred  to  as  Division).  The  Office  established 
in  St  1992.  c.  133.  §  1 13  within  the  Department  of  Procurement  and  General  Services,  under 
the  Executive  Office  for  Administration  and  Finance. 

Executive  Office  for  Administration  and  Finance  Thereinafter  referred  to  as  EOAF).  The 
Office  established  by  M.G.L.  c.  7. 
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Fee-For-Service.  A  payment  arrangement  under  which  the  Purchasing  Agency  pays  the 
Provider  for  services  at  a  rate  per  Service  Unit. 

Master  Agreement.  The  primary  Agreement  entered  into  between  a  Principal  Purchasing 
Agency  and  a  Provider,  which  sets  out  the  minimum  standard  requirements,  responsibilities, 
and  terms  applicable  to  all  purchase-of-service  contractual  relationships  with  the 
Commonwealth.  The  Master  Agreement,  which  has  no  date  of  termiriabcn,  may  be  amended 
from  time  to  time.  Any  Contracts,  Cooperative  Funding  Agreements  and/or  other  documents 
that  are  executed  pursuant  to  808  CMR  2.00  shall  be  incorporated  therein. 

Master  Service  Agreement.  A  standard  contractual  Agreement  entered  into  between  the 
Commonwealth  of  Massachusetts  -and  a  qualified  Provider,  whereby  the  Provider  agrees  to 
provide  a  specified  service(s)  at  a  specified  rate(s)  to  one  or  more  Agencies  of  the 
Commonwealth  requiring  the  service(s)  during  the  period  the  Master  Service  Agreement  is 
in  effect.  State-wide  Master  Service  Agreements  are  established  and  overseen  by  the 
Department  of  Procurement  and  General  Services  (DPGS).  Departmental  Master  Service 
Agreements  are  established  and  overseen  by  the  Purchasing  Agency. 

Maximum  Obligation.  The  maximum  dollar  amount  of  the  Purchasing  Agency's  Agreement 
to  pay  for  services  under  a  Contract  or  Cooperative  Funding  Agreement. 

Minoritv  Provider.  A  private  organization  which  is  owned  or  controlled  by  members  of  a 
minority  group.  In  the  case  of  a  for-profit  business,  minority  groups  must  have  a  51%  or 
more  ownership  interest  in  the  business.  In  the  case  of  a  non-profit  organization,  51%  or  - 
more  of  the  Board  of  Directors  must  be  members  of  a  minority  group.  In  accordance  with 
Executive  Order  237,  the  term  "minority"  is  defined  to  include  Black.  Western  Hemisphere 
Hispanic.  Asian.  Native  American,  or  Cape  Vatican.  Minority  providers  are  certified  through 
the  State  Office  of  Minority  and  Women  Business  Assistance  (SOMWBA). 

MMARS.  The  Massachusetts  Management  Accounting  and  Reporting  System  established  by 
the  Comptroller  of  the  Commonwealth  of  Massachusetts  pursuant  to  M.G.L.  c.  7A.  §  7. 

Office  of  the  Comptroller  (hereinafter  referred  to  as  the  Comptroller).  The  Office  established 
by  M.G.L.  c.  7A. 

Primary  Program  Purchaser.  The  Purchasing  Agency  which  purchases  the  greatest  portion 
of  a  particular  program  and  is  responsible  for  procurement  on  behalf  of  all  known  Purchasing 
Agencies. 

Principal  Purchasing  Agency.  The  Purchasing  Agency  which  contracts  for  the  largest 
aggregate  amount  of  state  purchase-of-service  Contract  obligations  with  the  Provider,  or  as 
designated  by  the  Executive  Office  which  oversees  the  Purchasing  Agency's  operations,  and 
is  responsible  for  the  annual  prequalification  determination  for  the  Provider. 

Proposal.   A  response  by  a  Bidder  to  a  Request  for  Proposal,  which  contains  a  proposed 
program  narrative  and  budget,  and  any  attachments  required  by  the  Request  for  Proposal. 

Purchasing  Agency.  The  Commonwealth  of  Massachusetts  or  any  secretariat,  board, 
commission.  Department,  Division,  or  Agency  of  the  Commonwealth  which  is  authorized  to 
procure  client  services  under  the  General  Laws  of  the  Commonwealth  and  which  procures 
services  subject  to  808  CMR  2.00.  Also  referred  to  as  Agency. 


7/1/93 


80S  CMR  -  35 


808  CMR:    DIVISION  OF  PURCHASED  SERVICES 


2.02:  continued 

Program.  The  delivery  of  one  or  more  discrete  services  in  an  organized  and  coordinated 
fashion  in  order  to  achieve  objectives  common  to  all  Program  participants. 

Provider.  Any  individual,  sole  proprietor,  corporation,  partnership,  organization,  trust,  or 
association  agreeing  to  provide  services  to  Clients  of  the  Purchasing  Agency. 

Request  for  Proposals  fRFP).  A  written  document  issued  by  a  Purchasing  Agency  which 
invites  Bidders  to  submit  proposals  outlining  their  qualifications  and  the  program  being 
proposed  to  serve  specified  clients  on  behalf  of  the  Agency.  The  format  of  the  proposal  is 
indicated  in  the  RFP. 

Request  for  Qualifications  (RFQ).  A  Avritten  document  issued  by  a  Purchasing  Agency  which 
invites  Bidders  to  submit  a  Statement  of  Qualifications  to  provide  specified  As-Needed 
Services  or  to  provide  individual  services  to  clients  on  behalf  of  the  Agency. 

Secondary  Pmrhase:  A  purchase  by  another  Agency  of  a  portion  of  a  Program  previously 
procured  by  a  Primary  Program  Purchaser  pursuant  to  808  CMR  2.00. 

Secretary.  The  Secretary  of  the  Executive  Office,  as  established  by  M.Gi-  c.  6A  or  c.  7.  or 
a  person  duly  authorized  by  the  Secretary,  pursuant  to  808  GMR  2.03(1 1). 

Service  Modification  (hereinafter  referred  to  as  "SM"").  An  electronically  generated  MMARS 
data  entry  format  used  by  a  Purchasing  Agency  to  modify  an  encumbrance  for  a  Service 
Contract  which  has  been  previously  fiied  with  the  Office  of  the  Comptroller. 

Service  Request  Authorization  (hereinafter  referred  to  as  "SR").  An  electronically  generated 
MMARS  data  entry  format  used  by  a  Purchasing  Agency  to  request  expenditure  authorization, 
or  a  screen-print  of  the  SR  in  a  format  as  approved  by  the  Comptroller. 

Service  Unit.  A  measurable-  unit. -of  Program  activity,  productivity  or  performance  as 
determined  by  the  Purchasing  Agency.  The  Service  Unit  may  be  measured  in  a  unit  of  time, 
such  as  an  hour  of  counseling  or  a  residential  day;  or  by  the  compleuon  of  prescribed 
procedure,  such  as  a  client  evaluation;  or  by  any  other  measurable  unit  of  service.  The 
reservation  of  all  or  a  portion  of  a  Program's  operational  capacity  for  the  Purchasing 
Agency's  exclusive  use.  whether  or  not  the  capacity  is,  in  fact,  utilized,  may  constitute  a 
Service  Unit  if  the  Agreement  so  provides. 

Statement  of  Qualifications.  A  response  by  a  Bidder  to  a  Request  for  Qualifications. 
Unit  Rate.  The  rate  per  Service  Unit. 
2.03"    General  Provisions 

(1)  Application  of  808  CMR  2.00.  No  Purchasing  Agency  shall  incur  any  obligation  or 
authorize  any  payment  for  any  services  within  the  scope  and  purpose  of  808  CMR  2.00 
except  in  accordance  with  808  CMR  2.00. 

(2)  Guidelines.  The  Division  may,  from  time  to  time,  promulgate  policies  and  procedures 
to  interpret,  implement  and  provide  guidance  on  808  CMR  2.00.  Any  Secretary,  subject  to 
the  prior  approval  of  the  Division,  may  also  issue  guidelines  that  are  consistent  with 
808  CMR  2.00  and  any  policies  and  procedures  published  by  the  Division,  to  implement  the 
provisions  set  forth  herein. 
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(3)  Waivers.  Upon  request  of  an  Agency,  the  Division  may  waive  the  applicability  of  one 
or  more  provisions  of  808  CMR  2.00.  provided  th2t  all  such  requests  and  approvals: 

(a)  are  in  writing,  signed  by  the  Agency  Head: 

(b)  specify  the  transactions  to  which  such  waiver  would  apply  and  the  provisions  of 
808  CMR  2.00  to  be  waived; 

(c)  include  a  certification  that  the  Agency  has  made  a  good  faith  effort  to  comply  with 
said  provisions:  and 

(d)  are  accompanied  by  supporting  documentation  deemed  sufficient  by  the  Division  to 
support  the  special  circumstances  or  the  need  for  relief. 

The  original  waiver  shall  be  kept  on  file  by  the  Division.  A  copy  of  the  waiver  shall  be 
kept  on  file  by  the  Agency  along  with  the  Agreement  or  other  relevant  documents.  A  copy 
of  the  Waiver  shall  also  be  filed  with  the  Comptroller.  Waivers  do  not  affect  the 
responsibility  of  a  Purchasing  Agency  to  comply  with  other  applicable  regulations  or  statutes. 

(4)  Minority  Providers.  Purchasing  Agencies  shall  take  affirmative  measures  to  identify, 
develop  and  procure  services  from  Minority  Providers  as  required  by  801  CMR  11.00  and 
Executive  Order  237. 

(5)  Conflict  of  Interest.  The  conduct  of  all  parties  to  a  procurement  is  governed  by  the 
Massachusetts  Conflict  of  Interest  law.  M.G.L.  c.  268A. 

(6)  Fiscal  Conduits  Prohibited.  No  Purchasing  Agency  snail  award  an  Agreement: 

(a)  to  acquire  any  goods  for  the  Purchasing  Agency's  use; 

(b)  to  defray  the  expenses  of  services  rendered  by  individuals  hired  or  supervised  in  the  " 
daily  performance  of  their  work  by  personnel  in  the  classified  service  of  the 
Commonwealth:  or 

(c)  solely  to  acquire  payroll  or  fiscal  management  for  a  Program  of  Client  services 
operated  by  the  Commonwealth  or  any  third  party. 

(7)  Use  of  Funds  for  Lobbying  Prohibited.  No  Provider  shall  use  funds,  received  pursuant 
to  any  Agreement,  to  lobby  staff  or  members  of  the  General  Court  for  additional 
appropriations  to  the  Purchasing  Agency  which  awarded  said  Agreement. 

(8)  Solicitation  of  Interest  and  Information.  In  contemplation  of  procurement,  the 
Purchasing  Agency  may  prepare  a  written  Solicitation  of  Interest  and  Information  for 
publication  in  the  "Goods  and  Services  Bulletin"  or  other  appropriate  means  of  dissemination 
to  interested  parties.  The  solicitation  shall  describe,  in  sufficient  detail  to  enable  interested 
parties  to  respond  appropriately,  the  Clients  or  type  of  Clients  contemplated  and  such  other 
information  as  is  consistent  with  the  purposes  of  the  solicitation.  In  general,  the  purposes  of 
such  solicitation  are  to  determine  the  extent  of  potential  competition  for  a  contemplated 
procurement  or  to  solicit  the  advice  of  interested  parties  concerning  appropriate  procurement 
specifications.  Such  a  solicitation  shall  not  obligate  the  Purchasing  Agency  to  issue  a  Request 
for  Proposals  or  a  Request  for  Qualifications,  pursuant  to  808  CMR  2.04  or  2.05,  nor  shall 
the  failure  of  any  parry  to  respond  to  the  solicitation  limit  its  ability  to  respond  to  a 
subsequent  RFP  or  RFQ. 

(9)  Debarred  Parties.  No  Purchasing  Agency  shall  award  an  Agreement  to  any  Provider, 
or  approve  a  subcontract  or  assignment  to  any  party,  which  is  currently  subject  to  any  state 
or  federal  debarment  order  or  determination. 

(10)  Records  Retention.  Each  Agency  shall  maintain  all  records  associated  with  the 
procurement,  including  the  RFP.  the  Proposals,  and  evaluations,  and  all  Agreement  documents 
including  justification  statements  and  waivers  for  a  period  to  be  determined  by  the  Records 
Conservation  Board  pursuant  to  M.G.L.  c.  30.  §  42. 
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(11)  Signatory  Authorization.  Any  Secretary  of  an  Executive  Office  or  any  Agency  Head 
may  delegate  his/her  signatory  approval  to  an  authorized  representative  by  annually  filing 
with  the  Comptroller,  on  a  form  to  be  determined  by  the  Comptroller,  a  written  delegation 
with  appropriate  original  signatures. 

(12)  Federal  Funding  Obligations.  The  Commonwealth  through  the  Purchasing  Agencies  and 
the  Division  of  Purchased  Services,  shall  maxe  its  best  efforts  to  notify  Providers  of  the 
amount  of  any  federal  funds  furnished  by  the  Commonwealth.  Providers  are  responsible  for 
satisfying  any  applicable  federal  financial  and  program  reporung  requirements. 

2.04:    Competitive  Procurement 

Except  as  provided  in  808  CMR  2.05  and  2.06.  all  procurement  subject  to  808  CMR  2.00 
shall  be  conducted  in  accordance  with  the  competitive  procedures  set  forth  :n  808  CMR 
2.04(1)-(12)  and  in  any  policies  and  procedures  published  by  the  Division  to  implement  these 
provisions.  The  provisions  of  1508  CMR  7.04  specify  the  minimum  requirements  for 
compeddve  procurement  and  are  not  intended  to  preclude  additional  complementary  or 
compadble  competitive  procedures. 

(1)  Request  for  Proposals.  The  Purchasing  Agency  shall  prepare  a  written  Request  for 
Proposals  (RFP).  To  enable  Bidders  to  prepare  a  responsive  Proposal,  the  RFP  shall  provide, 
at  a  minimum,  the  following  informadon:  a  detailed  descripdon  of  the  Clients  or  type  of 
Clients  to  be  served,  the  performance  objectives  for  such  Clients  or  for  the  program  as  a 
whole,  minimum  or  mandatory  administradve  and  Program  specifications,  the  selection  • 
process  and  all  evaluation  criteria  to  be  used  by  the  Purchasing  Agency,  and  the  period  of 
time  that  Agreements  will  be  in  effect,  subject  to  the  limitations  of  808  CMR  2.1 1.  The  RFP 
also  shall  cite  the  applicable  schedule  of  prices,  price  methodology,  or  other  price 
information,  including  the  Agency  designated  by  law  to  set  Prices  for  the  service(s)  betng 
procured.  In  the  case  of  a  Cooperative  funding  Agreement,  the  RFP  shall  further  specify  the 
Purchasing  Agency's  requirements^  if.  any,  regarding  the  amount  of  the  Provider's  financial 
support  of  the  Program. 

(2)  Solicitadon  of  Interested  Parties.  The  Purchasing  Agency  shall  publish  notice  of  its 
intent  to  issue  an  RFP  in  the  "Goods  and  Services  Bulletin"  at  least  five  calendar  days  before 
release  of  the  RFP.  and  may  otherwise  disseminate  notices  of  availability  of  the  RFP  in  a 
manner  designed  to  obtain  the  widest  possible  competition.  The  Purchasing  Agency  shall 
provide  a  copy  of  the  RFP  to  any  interested  parry,  upon  request- 

(3)  Proposals.  Bidders'  proposals  shall  be  in  writing,  coru'orming  to  the  specifications  of 
the  RFP.  No  Bidder  may  engage  in  Collusion  with  any  other  parry  for  the  purpose  of 
inhibiting  full,  free  and  fair  competition.  The  prohibition  of  Collusion  shall  not  prevent 
collaboration  among  Bidders  in  the  preparation  of  joint  proposals.  A  bidder's  willingness  to 
voluntarily  defray,  with  its  unrestricted  funds,  a  specified  portion  of  the  costs  of  the  services 
to  be  procured  should  be  clearly  stated  in  its  proposal  A  bidder's  use  of  unrestricted  funds 
cannot  be  required  by  the  Purchasing  Agency. 

(4)  Proposal  Submission  and  Receipt.  The  Purchasing  Agency  shall  allow  at  least  20 
calendar  days  from  the  date  of  release  of  the  RFP  for  the  preparation  and  submission  of 
proposals  and  shall  record  the  date  and  nme  of  receipt  of  all  proposals.  Proposals  received 
after  the  deadline  specified  in  the  RFP  shall  be  disqualified. 
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(5)  Qualified  Proposals.  The  Purchasing  Agency  shall  review  all  timely  submissions. 
Timely  proposals  which  meet  all  minimum  requirements  and  mandatory  conditions  specified 
in  the  RFP  shall  be  deemed  "qualified". 

(6)  Prcqualified  Bidders.  The  Purchasing  Agency  shall  determine  whether  a  Bidder 
possesses  the  financial  and  administrative  capacity  to  fulfill  its  contractual  obligations  to  the 
Commonwealth,  in  accordance  with  the  procedures  established  by  the  Secretary  pursuant  to 
808  CMR  2.14(4).  Bidders  who  satisfy  minimum  standards  of  financial  and  administradve 
capacity  shall  be  deemed  "prcqualified".  Only  prcqualified  Bidders  arc  eligible  to  receive  an 
award. 

(7)  Compedrivc  Negotiation.  Prior- to  completion  of  the  proposal  evaluation  process,  the 
Purchasing  Agency,  at  its  discretion,  may  engage  in  competitive  negotiations  with  all  Bidders 
who  submitted  qualified  proposals.  In  this  case,  each  such  Bidder  shall  be  notified  of  the 
intention  to  negotiate  and  shall  be  afforded  an  equal  opportunity  to  engage  in  negotiations. 
Each  Bidder  shall  be  advised  in  writing  of  the  time  specified  for  the  closing  of  negotiations 
and  all  Bidders  shall  be  allowed  a  reasonable  time,  following  the  close  of  negotiations,  in 
which  to  submit  a  revised  proposal.  In  the  course  of  competitive  negotiations,  the  Purchasing 
Agency  may  modify  its  original  specifications  by  furnishing  written  revisions  to  each  Bidder. 
However,  the  Purchasing  Agency  may  not  modify  its  specifications  if  there  is  reason  to 
believe  prospective  Bidders  who  did  not  respond  to  the  original  RFP  would  have  responded 
had  the  RFP  included  the  revised  specifications.  If  Secondary  Purchase  is  anticipated  in  the 
RFP.  the  Purchasing  Agency  shall  coordinate  all  activity  pursuant  to  808  CMR  2.04(7)  with 
all  Secondary  Purchasers  in  a  unified  manner. 

(8)  Proposal  Evaluation.  The  Purchasing  Agency  shall  establish  a  proposal  review 
committee  to  evaluate  all  qualified  proposals  in  accordance  with  the  evaluation  criteria  and 
process  specified  in  the  RFP.  Evaluation  criteria  must  be  structured  to  promote  and  encourage 
the  procurement  of  services  from  Minority  Providers.  If  the  evaluation  is  based  on  a  point 
scoring  system,  certified  Minority  Business  Enterprises  shall  be  awarded,  at  a  minimum,  an 
additional  5%  of  the  total  available  points  to  their  total  scores.  Bidders  must  submit  a  copy 
of  their  most  recent  MBE  certification  with  their  proposal  submission  to  qualify  for  the 
additional  5%.  A  Purchasing  Agency  may.  at  its  discretion  and  as  specified  in  the  RFP. 
request  that  Bidders  participate  in  oral  presentations  as  pan  of  the  evaluation  process. 
Consultants  may  serve  as  advisors  to  Purchasing  Agencies  in  the  evaluation  of  Bidders* 
proposals  but  may  not  represent  or  act  on  behalf  of  a  Purchasing  Agency  in  any  selection  or 
award. 

(9)  Awards.  Upon  completion  of  the  evaluation  process,  the  Purchasing  Agency  shall  make 
an  award  to  the  prequaiified  Bidder(s)  which  submit(s)  a  qualified  Proposal  which  is 
determined  by  the  Purchasing  Agency  to  be  responsive  to  the  RFP  and  most  advantageous 
to  the  Commonwealth.  The  Purchasing  Agency  shall  notify  each  Bidder  in  writing  of  the 
Agency's  decision  regarding  the  Bidder's  proposal.  In  the  event  that  the  Purchasing  Agency, 
negotiating  in  good  faith,  fails  within  a  reasonable  time  to  reach  Agreement  with  the  first 
prioritized  Bidder(s).  as  described  in  808  CMR  2.07(3).  the  Purchasing  Agency  may 
disqualify  the  first  Bidders)  and  award  the  Agreement(s)  to  the  next  prioritized  Bidder(s). 

(10)  Rejection  of  All  Proposals.  Upon  written  notice  to  all  Bidders  stating  the  reason(s) 
therefor,  the  Purchasing  Agency,  at  any  time,  may  cancel  the  procurement  or  reject  all 
proposals  and  recommence  procurement  procedures,  when  it  determines  that  such  action  is 
in  the  best  interest  of  the  Commonwealth. 
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(11)  Debriefing.  Upon  notification  of  Purchasing  Agency  decisions,  as  described  in  808 
CMR  2.04(9),  any  Bidder  shall  be  given  an  opportunity  for  a  debriefing  in  which  to  discuss, 
with  the  Purchasing  Agency  Head  or  designee,  the  basis  for  the  award  decisions.  Requests 
for  a  debriefing  must  be  received  by  the  Purchasing  Agency  within  14  calendar  days  of 
postmark  of  the  notification  to  the  Bidder.  At  the  debriefing,  the  Bidder  may  discuss  with  the 
Purchasing  Agency  the  basis  for  the  award  decisions  and  may  examine  Proposals,  the  list  of 
awards,  and  the  evaluadon  materials  and  radngs  from  the  review  committee(s).  A  debriefing 
meeting  is  a  prerequisite  to  an  appeal  under  808  CMR  2.04(12). 

(12)  Administrative  Appeal.  Any  prequalified  Bidder  aggrieved  by  an  award  decision  of 
the  Purchasing  Agency,  and  after  having  a  debriefing,  may  appeal  the  decision  to  the  Agency 
Head  or  designee  within-r4-calendar  days  of  the  debriefing  meeting.  Any  prequalified  Bidder 
aggrieved  by  a  decision  of  the  Agency  Head  made  on  appeal,  which  concerns  interpretation 
or  application  of  any  policy  or  procedure  published  by  the  Division  of  Purchased  Services 
may  appeal  the  decision  further  to  the  Assistant  Commissioner  of-the  Division.  oi-designee 
within  14  calendar  days  of  postmark  of  notice  of  the  Agency  Head's  decision  on  the  original 
appeal.  All  appeals  shall  be  in  writing  and  shall  specify  in  sufficient  detail  the  basis  for  the 
appeal.  All  decisions  of  the  Agency  Head  or  Assistant  Commissioner  shall  be  rendered  in 
writing,  setting  forth  the  grounds  for  the  decision  within  90  calendar  days  of  nonce  of  the 
appeal.  Pendency  of  an  administrative  appeal  shall  not  preclude  the  Purchasing  Agency  from 
proceeding  with  the  procurement  or  the  execution  of  an  Agreement.  Appeals  pursuant  to 
808  CMR  2.04(12)  are  not  subject  to  the  provisions  of  M.G.L.  c.  30A.  §§  10  and  11. 

2.05:    Request  for  Qualifications  fRFQ)  Procurement 

(1)  Conditions  for  Request  for  Qualificadons  Procurement. 

(a)  A  Purchasing  Agency  may  award  muldple  Agreements  through  the  RFQ 
procurement  process  for  As  Needed  Services  that  satisfy  the  criteria  contained  in  808 
CMR  2.02. 

(b)  A  Puxchasing^Agency-may  award  a  Contract  for  an  individual  to  provide  client 
services  (Object  Code  M01  or  MM  1)  through  the  RFQ  procurement  process  by  following 
the  procedures  specified  in  808  CMR  2.05(2)(a)  -  (d)  and  such  additional  procedures  as 
necessary  to  select  the  most  qualified  individual  provider. 

(2)  Request  for  Qualificadons  fRFQl  Procurement  Procedures.  All  RFQ  procurements  shall 
be  conducted  m  accordance  with  the  procedures  set  forth  in  808  CMR  2.05(2)(a)-(g). 

(a)  Request  for  Qualifications.  The  Purchasing  Agency  shall  prepare  a  wrinen  Request 
for  Qualifications  (RFQ).  The  RFQ  shall  describe  in  sufficient  detail  to  enable  Bidders 
to  prepare  a  Responsive  Statement  of  Qualifications,  the  Clients  or  type  of  Clients  to  be 
served,  the  rype(s)  of  services  to  be  provided,  the  performance  objectives  for  the  Clients 
or  the  Program  as  a  whole,  minimum  or  mandatory  Program  and  cost  specifications,  if 
any,  the  selection  criteria  to  be  used  by  the  Purchasing  Agency  in  evaluating  Statements 
of  Qualifications,  and  the  period  of  time  during  which  the  RFQ  is  to  be  in  effect,  subject 
to  the  limitations  of  808  CMR  2.11.  The  RFQ  also  shall  cite  the  applicable  rate 
regulation. 

(b)  Solicitation  of  Interested  Parties.  The  Purchasing  Agency  shall  publish  notice  of  the 
availability  of  the  RFQ  in  the  "Goods  and  Services  Bulletin"  and  may  otherwise 
disseminate  notice  of  the  availability  of  the  RFQ  in  a  manner  designed  to  obtain  the 
widest  possible  response  and.  upon  request,  shall  provide  a  copy  of  the  RFQ  to  any 
interested  party. 
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(c)  Statement  of  Qualifications.  A  Bidder's  Statement  of  Qualifications  shall  be  in 
writing,  conforming  to  the  specifications  of  the  RFQ.  A  Bidder's  willingness  to 
voluntarily  defray,  with  its  unrestricted  funds,  a  specified  portion  of  the  costs  of  the 
services  to  be  procured  should  be  clearly  stated  in  its  submission.  No  Bidder  may  engage 
in  Collusion  with  any  other  party  for  the  purpose  of  inhibiting  full,  free  and  fair 
competition.  The  prohibition  of  Collusion  shall  not  prevent  collaboration  among  Bidders 
in  the  preparation  of  joint  proposals. 

(d)  Submission.  A  Statement  of  Qualifications  may  be  submitted  at  any  time  during  the 
period  in  which  the  RFQ  is  in  effect 

(e)  Eligibility .  The  Purchasing  Agency  shall  determine  whether  a  Bidder  possesses  the 
financial  and  administrative  capacity  to  fulfill  its  contractual  obligations  to  the 
Commonwealth,  in  accordance  with- the  procedures  established  by  the  Secretary  pursuant 
to  808  CMR  2.14(4).  Bidders  who  satisfy  minimum  standards  of  financial  and 
administrative  capacity  shall  be  deemed  "prequalified".  Prequalified  bidders  who  submit 
a  Statement  of  Qualifications  that  meets  all  minimum  requirements  and  mandatory 
conditions  specified  in  the  RFQ  shall  be  deemed  "eligible". 

(0    Award.  All  eligible  Bidders  shall  be  awarded  Agreements  in  accordance  with  the 
requirements  of  808  CMR  2.07  except  that  808  CMR  2.07(3)  shall  not  apply, 
(g)    Additional  Procedures.  The  procedures  set  forth  in  808  CMR  2.04(10),  (11)  and 
(12)  shall  also  apply  to  procurements  under  808  CMR  2.05(2). 

2.06:    Non-Competitive  Procurement 

(1)  Conditions  for  Non-Competitive  Procurement.  Purchase-of-service  Contracts  and 
Cooperative  Funding  Agreements  may  be  awarded  without  compliance  with  the  competitive 
procurement  procedures  set  forth  in  808  CMR  2.04.  if  a  condition  contained  in  808  CMR 
2.06(1  )(a).(b).(c).(d).  or  (e)  is  satisfied. 

(a)  The  service  is  needed  on  an  emergency  or  temporary  basis  to  respond  to  an 
immediate  threat  to  life,  health,  welfare,  or  safety  of  persons  or  the  protection  of  property. 

(b)  A  diligent  investigation  has  revealed  that  there  is  only  one  Provider  qualified  to 
perform  the  service  by  virtue  of  unique  Provider  status  or  capabilities. 

(c)  A  change  in  an  existing  Program's  administration,  staffing  or  facility  would 
significantly  impair  the  achievement  of  Clients'  service  objectives  or  be  otherwise 
detrimental  to  the  Clients'  welfare  and  the  Program  was  originally  subject  to  competitive 
procurement  procedures. 

(d)  A  Secondary  Purchaser  wishes  to  purchase  a  portion  of  a  Program  procured  by  a 
Primary  Program  Purchaser  pursuant  to  808-  CMR  2.04. 

(e)  The  Program  is  procured  under  Object  Code  M06.  as  a  formula  procurement, 
because  the  appropriation  is  earmarked  for  a  specifically  identified  Provider  or  type  of 
Provider,  and  the  amount  of  or  formula  for  funding  is  specified. 

(2)  Non-Competitive  Procurement  Justification:  Approval.  In  all  cases  of  non-competitive 
procurement,  the  Purchasing  Agency,  prior  to  encumbering  funds,  or  modifying  an 
encumbrance  for  that  purpose  under  808  CMR  2.12.  shall  develop  and  keep  on  file  a  written 
justification  setting  forth  in  detail  the  specific  grounds  for  applying  808  CMR  2.06(1).  In  the 
case  of  an  emergency  or  temporary  procurement  pursuant  to  808  CMR  2.06(1  )(a).  the 
justification  shall,  to  the  extent  feasible,  indicate  the  expected  duration  of  the  emergency  or 
temporary  need,  and  the  non-competitive  approval  shall  be  limited  to  that  time  period.  In  the 
case  of  non-competitive  procurement  pursuant  to  808  CMR  2.06(1  )(c).  the  justification  shall 
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be  accompanied  by  a  copy  of  the  Purchasing  Agency's  written,  satisfactory  evaluation  of  each 
Providers  performance.  Justification  may  be  prepared  for  an  individual  procurement  or  a 
class  of  procurements  having  a  common  ground  for  exemption  from  competitive  procurement. 
A  copy  of  the  approved  justification  shall  be  filed,  together  with  the  Agreement  or 
amendment  to  which  it  pertains,  in  accordance  with  808  CMR  2.07(6).  and  the  Purchasing 
Agency  shall  maintain  a  separate  file  of  all  approved  justifications  for  public  viewing.  Each 
Purchasing  Agency  shall  forward  to  the  Division  of  Purchased  Services  for  review  on  July 
L,  October  1.  January  I,  and  April  1  a  list  of  non-competitive  procurements  approved  by  the 
Purchasing  Agency  for  the  prior  quarter. 

(3)  Emergency  Procurement.  A  Purchasing  Agency  may  reimburse  a  Provider  for 
unanticipated  emergency  services  delivered  to  one  or  more  clients,  for  a  period  not  to  exceed 
21  days  or  for  services  valued  up  to  $5,000,  whichever  is  less,  under  Object  Code  M08,  as 
defined  in  the  Office  of  the  Comptroller's  Expenditure  Classification  Handbook.  Emergency 
procurement  is  limited  to  expenditures  for  direct  client  services  and  other  expenses 
specifically  required  in  the  delivery  of"  those  direct  services.  If  the  need  for  emergency 
services  is  anticipated  to  continue  beyond  these  limits,  then  the  Purchasing  Agency  shall 
initiate  one  of  the  procurement  procedures  specified  in  808  CMR  2.06.  2.04  or  2.05  prior 
to  the  expiration  of  the  emergency  procurements  limits.  However,  one  limited  extension  of 
the  emergency  procurement  limits  may  be  granted  by  the  Division  of  Purchased  Services,  if 
a  Purchasing  Agency  submits  a  waiver  in  accordance  with  808  CMR  2.03(3). 

2.07:    Written  Agreements 

(1)  Written  Agreement  Required.  No  obligation  for  services,  other  than  those  expenditures 
under  808  CMR  2.06(3),  shall  be  incurred  by  a  Purchasing  Agency  except  pursuant  to  a 
written  Agreement  in  a  form  approved  as  prescribed  in  808  CMR  2.07(2)  and  on  file  for 
public  viewing  at  the  Purchasing  Agency.  For  emergency  procurements  under  808  CMR 
2.06(3).  the  Purchasing  Agency  shall  maintain  such  records  as  may  be  appropriate  to 
document  emergency  expenditures,  such  as  bills  for  services. 

(2)  Agreement  Form  Approval.  The  Division  of  Purchased  Services  shall  issue  standard 
contractual  forms  to  be  used  in  the  award,  amendment  or  renewal  of  Agreements  executed 
pursuant  to  808  CMR  2.00.  Except  as  otherwise  provided  in  808  CMR  2.00.  the  form  of  any 
written  Agreement  (including  any  contractual  terms  or  condiuons  of  general  applicability) 
shall,  at  a  minimum,  incorporate  the  terms  specified  in  808  CMR  2.07(4)  and  shall  first  be 
approved  by  the  Division. 

(3)  Negotiation.  The  Purchasing  Agency  and  the  Providers)  to  which  the  Contract  or 
Cooperative  Funding  Agreement  has  been  awarded  pursuant  to  808  CMR  2.04  or  2.06  may 
engage  in  negotiauons  leading  to  a  written  Agreement.  In  the  case  of  competitive 
procurement  pursuant  to  808  CMR  2.04,  negotiations  shall  be  limited  to  terms  and  conditions 
not  specifically  addressed  in  the  RFP  and  the  Provider's  written  proposal  and/or  matters 
which  do  not  significantly  alter  the  terms  of  the  written  proposal.  In  the  case  of  a  Purchasing 
Agency  other  than  the  Primary  Program  Purchaser,  negotiations  shall  be  limited  to  additional 
terms  and  conditions  which  do  not  materially  modify  the  statement  of  work,  fiscal  terms  or 
other  terms  and  conditions  agreed  between  the  Provider  and  the  Primary  Program  Purchaser. 
In  either  case,  the  amount  of  the  Provider's  contribution,  as  stated  in  its  Proposal,  pursuant 
to  808  CMR  2.04(3).  of  unrestricted  funds  to  defray  the  cost  of  services  shall  not  be 
negotiable. 
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(4)  Terms  of  Agreement.  The  written  Agreement  of  the  parties  shall  incorporate  the  terms 
set  forth  in  808  CMR  2,07(4)(a)-(d),  and  such  additional  terms  and  conditions  as  may  be 
necessary  to  express  the  full  and  complete  Agreement  of  the  parties. 

(a)  Statement  of  Work  and  Obiecnves.  The  Agreement  shall  include  a  full  and  detailed 
description  of  the  scope  and  nature  of  the  Program  of  services  to  be  rendered  by  the 
Provider  including  any  minimum  or  mandatory  Program  requirements.  The  Agreement 
also  shall  include  specific  and  measurable  criteria  and  standards  that  can  be  quantified  and 
related  to  the  cost  data  for  computation  of  unit  cost  and  for  evaluating  the  Provider's 
productivity  and  performance  in  relation  to  desired  individual  Client  outcomes  or  overall 
Program  objectives. 

(b)  Fiscal  Terms.  In  the  case  of  Fee-For-Service,  the  Agreement  shall  cite  the 
applicable  Division  of  Purchased  Services  or  Rate  Setting  Commission  regulation,  specify 
the  Unit  Rate  and  its  effective  date,  and  define  the  Service  Unit  and  any  limitations  on 
billable  units.  Except  in  the  case  of  Agreements  for  As-Needed  Services  or  Master 
Service  Agreements,  the  Maximum  Obligation  shall  also  be  stated.  A  Fee-For-Service 
Agreement  may  provide  that  services-are  to  be  paid  at  rates  to  be  determined  from  time 
to  time  by  the  Division  of  Purchased  Services  or  Rate  Setting  Commission.  In  such 
cases,  the  then  current  rate  shall  be  specified  in  the  Agreement.  In  the  case  of  Cost 
Reimbursement,  the  Agreement  shall  state  the  Maximum  Obligation  and  shall  incorporate 
a  detailed  budget.  In  the  case  of  a  Cooperative  Funding  Agreement,  the  Agreement  shall 
state  the  agreed  amount  of  the  Provider's  financial  support  of  the  Program,  if  any.  In  all 
cases,  the  Agreement  shall  specify  the  method  and  scheduling  of  payments. 

(c)  Required  Reports  and  Applicable  References.  The  Agreement  shall  describe  the 
content,  wrung,  and  where  applicable,  the  format  of  all  reports  required  of  the  Provider 
during  the  term  of  the  Agreement  and  specifically  cite  all  applicable  statutes,  regulations, 
policies,  and  procedures. 

(d)  Duration  and  Terms  of  General  Applicability.  The  Agreement  shall,  at  a  minimum, 
specify  its  starting  and  ending  dates  and  provide  for  termination  for  cause,  at  any  time, 
upon  reasonable  notice.  In  addition,  the  Agreement  may  provide  for  termination  without 
cause,  upon  proper  notice,  and  for  automatic  renewal  on  an  annual  basis,  subject  to  the 
limitations  set  forth  in  808  CMR  2.10  and  2.11. 

(5)  Sienatorv  Authority.  The  Agreement  must  be  signed  and  dated  where  indicated  on  the 
Agreement  form  by  persons  authorized  to  bind  the  parties  in  contract.  The  official  having 
statutory  authority  to  act  for  the  Purchasing  Agency  may  delegate  this  authority  to  a 
subordinate,  pursuant  to  808  CMR  2.03(11).  Documentation  of  the  authority  of  the  person 
signing  on  behalf  of  :he  Provider,  such  as  the  Board  of  Director's  Certificate  of  Vote  or  a 
copy  of  pertinent  provisions  of  the  corporate- charter,  bylaws,  trust,  or  partnership  Agreement 
must  be  attached  to  the  Agreement  or  Master  Agreement. 

(6)  Filing.  Promptly  upon  execution,  the  Purchasing  Agency  shall  file  with  the  Comptroller 
a  complete  copy  of  the  Agreement  (subsequent  amendment  or  renewal  form),  together  with 
any  attachments  and  supporting  documentation  required  by  these  regulations,  and  any 
applicable  subcontracts  in  compliance  with  the  applicable  filing  requirements  of  the  Office 
of  the  Comptroller. 
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2.08:  Subcontracts 

The  prior  written  approval  of  the  Purchasing  Agency  shall  be  required  for  any 
subcontracted  services  which  represent  a  significant  portion  of  the  total  cost  of  the  Agreement 
or  which  represent  a  significant  delegation  of  financial  or  programmatic  responsibility.  The 
Purchasing  Agency  shall  ensure  that,  to  the  fullest  extent  practical.  Providers  procure 
subcontracted  services  on  a  competitive  basis,  take  affirmative  measures  to  procure  services 
from  subcontractors  who  are  minority  business  enterprises  and/or  are  owned  and  operated  by 
persons  with  disabilities  and  engage  subcontracted  services  upon  contract  terms  and 
conditions  identical  to  those  applicable  to  the  Provider.  Execution  of  the  Agreement  shall 
satisfy  the  requirement  of  prior  written  approval  if  the  subcontractor  and  its  services  are 
identified  therein.  Notwithstanding  such  prior  approval,  the  Provider  is  accountable  for  the 
sausfactory  performance  of  its  subcontractors  and  for  adequate  oversight  of  its  subcontractors 
to  meet  state  and  federal  financial  -and  program  reporting  requirements.  Any  subcontract  for 
which  prior  written  approval  is  required  but  has  not  been  obtained  shall  be  considered  void 
for  purposes  of  reimbursement. 

2.09-  Amendment 

(1)  Mutual  Agreement.  Any  Agreement  subject  to  these  regulations  may  be  amended  by 
mutual  Agreement  of  the  parties  provided  that  the  conditions  of  808  CMR  2.09(2)  and  (3) 
and  808  CMR  2.12  are  sausfied  and  provided  that  the  Agreement,  as  amended,  does  not 
constitute  so  substantial  a  change  from  the  specifications  of  the  original  procurement  and 
award  as  to  warrant  a  new  procurement. 

(2)  Written  Amendment.  All  amendments  which  materially  affect  the  Agreement  of  the  " 
parties  must  be: 

(a)  in  writing  which  conforms  to  the  requirements  of  808  CMR  2.07(2)  and  (6); 

(b)  signed  by  persons  having  authority  to  act  for  the  Purchasing  Agency  and  the 
Provider  as  described  in  808  CMR  2.07(5): 

(c)  reference  the  original  Agreement: 

(d)  specify  the  terms  of  the-original  Agreement  to  be  amended:  and, 

(e)  specify  the  effective  date  of  the  amendment. 

(3)  Limitation  on  Increases  to  Maximum  Obligation.  An  Agreement  may  be  amended  to 
increase  the  Maximum  Obligation  up  to  125%  of  the  current  fiscal  year  annualized  Maximum 
Obligation,  if  the  Maximum  Obligation,  as  amended,  does  not  exceed  150%  of  the  annualized 
Maximum  Obligation  stated  in  the  original  Agreement.  An  Agreement  may  be  amended  to 
increase- the -Maximum  Obligation  more  than-.  125%  of  tne^currertt  -fiscal  year  annualized 
Maximum  Obligation  if  either 

(a)  the  amount  of  the  increase  is  for  additional  services  which  were  competitively 
procured  under  808  CMR  2.04.  in  which  case  the  increase  in  the  Maximum  Obligation 
is  not  limited:  or. 

(b)  the  amount  of  the  increase  is  for  additional  services  which  were  non-competitively 
procurer  under  808  CMR  2.06  and  the  original  Agreement  was  procured  under  808  CMR 
2.06.  in  which  case  the  Maximum  Obligation,  as  amended,  may  not  exceed  150%  of  the 
annualized  Maximum  Obligation  stated  in  the  original  Agreement. 

2.10  Renewal 

(1)  Annual  Renewal.  A  Conffact  or  Cooperative  Funding  Agreement  shall  automatically 
be  renewed  on  an  annual  basis  for  the  period  stated  in  the  original  Agreement,  as  specified 
in  808  CMR  2.07(4)(d).  provided  that  the  following  conditions  are  sansfied: 

(a)  the  original  award  was  subject  to  procurement,  at  least  as  often  as  prescribed  in  808 
CMR  2.11: 

(b)  the  condiuons  of  808  CMR  2.12  are  sausfied: 

(c)  the  Provider's  performance  is  sausfactory  pursuant  to  808  CMR  2.14(3): 

(d)  the  provider  has  been  prequalified  pursuant  to  808  CMR  2.14(4); 

(e)  the  terms  of  the  Agreement  specify  that  all  undertakings  of  the  Commonwealth  are 
subject  to  availability  of  funds:  and 

(f)  the  maximum  obligauon  of  the  renewal  satifies  the  requirements  of  808  CMR 

2.09(3). 
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2.10 


continued 


(2)  Terms  of  Renewal.  An  Agreement  may  be  renewed  either  by  its  terms  or  with 
amendment  to  its  terms. 

(3)  Written  Renewal.  The  Purchasing  Agency  shall  file  a  renewal  form  with  the 
Comptroller  in  a  format  approved  by  the  Division  of  Purchased  Services  which  states  the 
fiscal  terms  (808  CMR  2.07(3)(b))  to  be  in  effect  during  the  renewal  period.  In  the  case  of 
a  renewal  with  amendment,  the  renewal  form  shall  also  specify  the  terms  of  the  original 
Agreement  to  be  amended. 


( 1 )  Procurement  Cvcle  Limits.  All  procurements  shall  be  subject  to  competitive  procedures 
pursuant  to  808  CMR  2.04,  Request  for  Qualifications  procedures  pursuant  to  808  CMR  2.05. 
or  justification  of  non-competitive  procedures  pursuant  to  808  CMR  2.06  at  least  as  often  as 
follows: 

(a)  in  the  case  of  Agreements  exempted  from  competitive  procurement  on  an  emergency 
or  temporary  basis  pursuant  to  808  CMR  2.06(1  )(a),  according  to  the  timetable  set  forth 
in  the  justification  but  at  least  annually: 

(b)  in  the  case  of  all  other  procurements,  at  least  once  every  five  years. 

(2)  Procurement  Cvcle  Plans.  The  Purchasing  Agency  shall  prepare  a  procurement  cycle 
plan  for  its  compeddvely  procured  programs  purchased  under  object  codes  M03,  MM3,  and 
M05  and  its  As-Needed  Services.  The  plan  shall  set  forth  a  schedule  of  procurement  for  each 
such  program  type  or  service.  For  As-Needed  Services,  the  plan  shall  also  set  forth  in  detail  • 
how  the  services  meet  the  criteria  in  808  CMR  2.02  and  how  the  Agency  shall  ensure  the 
equitable  utilization  of  all  qualified  Providers.  The  plan  may  take  into  account  the  geographic 
distribudon  of  eligible  Providers,  the  chronological  order  in  which  Providers  qualified,  the 
relative  cost  of  each  qualified  Provider's  Program,  the  Purchasing  Agency's  written 
evaluations  of  the  services  provided  by  eligible  Providers,  or  such  other  considerations  as  may 
be  appropriate  to  the  procurement.  The  plan  shall  be  submitted  to  the  Division  of  Purchased 
Services  upon  formuladon  and  upon  amendment. 

(3)  Off-Cycle  Procurement.  A  Purchasing  Agency  may  only  award  an  Agreement  for  a 
period  less  than  the  procurement  plan  anticipates,  by  specifying  in  the  original  award  the 
reasons  therefor.  A  Purchasing  Agency  may  award  an  Agreement  pursuant  to  compeddve 
procurement  procedures  specified  in  808  CMR  2.04  for  a  period  exceeding  the  limitations  in 
808  CMR  2.1 1(1)  if  the  request- meets  the  standards  established  by  the  Division  for  off-cycle 
procurement.  The  Purchasing  Agency  must  submit  written  notification  of  any  off-cycle 
procurement  to  the  Division. 


(1)  Authorization  and  Encumbrance.  No  contractual  obligation  shall  be  incurred  until  the 
expenditure  of  funds  has  been  authorized  by  the  Secretary  as  required  by  M.G.L.  c.  29.  §  29B 
and  adequate  funds  have  been  encumbered  by  the  Comptroller  for  that  purpose  in  accordance 
with  the  policies  and  procedures  set  forth  in  808  CMR  2.12(2>-(3). 

(2)  Availability  of  Funds.  No  Agency  shall  incur  any  contractual  obligation  unless  there 
are  sufficient  funds  available  to  satisfy  the  Agreement's  stated  Maximum  Obligation,  and  the 
anucipated  current  year  and  annualized  cost  of  all  such  procurements  does  not  exceed  the 
maximum  amount,  if  any.  specified  in  legislative  language  governing  the  applicable 
appropriation  account.  For  these  purposes,  sufficient  funds  will  be  deemed  available,  if: 

(a)  in  the  case  of  an  Agreement  to  be  funded  with  federal  monies,  a  federal  agency  has 
made  a  binding  commitment  to  the  Commonwealth,  as  evidenced  by  the  release  of  funds, 
a  letter  of  credit,  or  a  letter  of  intent  in  an  amount  sufficient  to  meet  the  Agreement's 
Maximum  Obligation,  and  the  Agreement  satisfies  all  conditions  of  the  federal  award:  or 

(b)  in  the  case  of  an  Agreement  negotiated  prior  to  the  start  of  a  fiscal  year  in 
anticipation  of  appropriation,  the  Maximum  Obligations  of  all  such  Agreements  are  subject 
to  the  availability  of  funds  as  prescribed  by  the  Secretary  of  EOAF. 


2.11: 


Procurement  Cvcles 


2.12:    Fiscal  Control 
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2.12:  continued 

(3)    Authorization  and  Encumbrance  Procedures. 

(a)  Service  Request  (SR). 

1.  For  each  Agreement  or  group  of  Agreements  the  Purchasing  Agency  shall  enter 
an  SR  in  MMARS  in  accordance  with  the  instructions  published  by  the  Comptroller. 

2.  The  Secretary  may  indicate  his  approval  of  the  Agreement  by  signing  the  SR.  or 
may  delegate  his/her  approval  in  accordance  with  808  CMR  2.03(11);  provided  that 
the  authorized  signatory  shall  approve  Service  Requests  only  in  conformance  with  the 
Secretary's  instructions  as  provided  herein. 

3.  No  payments  shall  be  made  prior  to  the  date  the  SR  and  applicable  Agreement 
documents  are  filed  with  the  Comptroller's  Office. 

4.  For  each  encumbrance,  MMARS  automatically  confirms  the  availability  of  funds 
sufficient  to  meet  the  Maximum  Obligation  specified  in  the  SR. 

5.  Upon  filing  a  completed  Agreement  as  described  in  808  CMR  2.07(6).  the 
Comptroller  shall  encumber  funds  by  appropriate  entry  to  MMARS. 

(b)  Service  Modificanon  fSM).  Whenever  the  jerrninauon  ox  amendment  of  an 
Agreement  or  approval  of  rate  results  in  a  change  to  any  information  required  by  the 
Comptroller  to  be  entered  in  MMARS  as  a  pan  of  the  Service  Request,  the  Purchasing 
Agency  shall  enter  in  MMARS  a  Service  Modification,  in  accordance  with  the  procedures 
set  forth  in  808  CMR  2.12(3)(a). 

2.13:  Payment 

(1)  Rates.  Payment  shall  be  made  in  accordance  with  the  rates  and  effective  dates  certified 
by  the  State  Agency  designated  by  law  to  set  rates.  The  Division  of  Purchased  Services  shall  - 
be  responsible  for  the  pricing  of  all  social  service  programs,  excluding  any  program  or  service 
which  is  reimbursable  under  Title  XIX  of  the  Social  Security  Act.  The  Rate  Setting 
Cornrnission.  subject  to  the  approval  of  the  Department  of  Public  Welfare,  sets  rates  for  Title 
XIX  reimbursable  services. 

(2)  Payment  Procedures.  Procedures  for  invoicing  and  payment  shall  be  governed  by  the 
terms  of  the  Agreement  consistent  with  rules  and  regulations  promulgated  by  the  Comptroller, 
the  Secretary,  and  the  Division  of  Purchased  Services. 

(3)  Payment  Limitations. 

(a)  No  obligation  for  payment  shall  be  incurred  on  account  of  services  rendered  prior 
to  the  Contract  Stan  Date. 

(b)  No  payment  shall  be  authorized  by  the  Comptroller  ^riarro  the  Contracr  Stan  Date 
with  the  excepdon  that  payment  may  be  made  for  services  rendered  no  earlier  than  15 
days  prior  to  said  date,  upon  approval  by  the  Assistant  Commissioner  of  the  Division,  as 
delegated  by  EOAF.  of  a  written  request  for  stan  date  retroaenviry  submitted  by  the 
Purchasing  Agency  and  approved  by  the  Secretary  in  charge  of  said  Agency. 

(c)  No  payment  shall  be  authorized  by  the  Comptroller  until: 

1.  the  Agreement  and  related  documents  have  been  filed  with  the  Comptroller  as 
required  by  808  CMR  2.07(6); 

2.  an  encumbrance  of  funds  for  that  purpose  has  occurred  in  accordance  with  808 
CMR  2.12:  and 

3.  the  Division  of  Purchased  Services  or  Rate  Setting  Commission,  as  provided  in 
808  CMR  2.13(1).  has  certified  a  rate  to  the  Comptroller  and  the  certified  rate  agrees 
with  the  payment  terms  of  the  Agreement  and  encumbrance. 

2.14-    Contract  Administration 

(1)  Contract  Performance  Manager  Responsibilities.  The  Purchasing  Agency  shall  appoint 
a  Contract  Performance  Manager  for  each  Agreement.  The  Contract  Performance  Manager 
shall  be  Responsible  for  monitoring  the  Provider's  compliance  with  all  terms  of  the 
Agreement  and  for  assuring  satisfactory  performance  of  all  undertakings  assumed  by  the 
Purchasing  Agency  in  the  Agreement. 
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2.14:  continued 

(2)  Notice  to  Providers.  The  Purchasing  Agency  shall  notify  the  Provider  promptly  of  the 
date  upon  which  services  may  be  rendered  pursuant  to  808  CMR  2.12(3)(a)  and  shall 
promptly  furnish  the  Provider  with  a  copy  of  the  fully  executed  Agreement,  any  subsequent 
amendments,  and  any  renewals. 

(3)  Annual  Review.  The  Purchasing  Agency  shall  at  least  annually  conduct  a  review  of  the 
Provider's  performance  under  the  Agreement. 

(4)  Prequalification  of  Providers.  Each  Secretary  in  consultation  with  the  Division  shall 
develop  procedures  to  annually  review  the  Provider's  financial  viability,  including  compliance 
with  Commonwealth  corporate  and  tax  requirements.  Purchasing  Agenc-.es  cannot  enter  into 
Agreements  with  Providers  who  have  not  been  prequalified  to  conduct  social  services 
contracting. 

2.15:  Debarment 

(1)  Scope  and  Application  of  Debarment.  The  provisions  of  808  CMR  2.15  shall  be  used 
when  determining  whether  grounds  for  debarment  or  suspension  exist  and  for  debarring  cr 
suspending  a  Provider,  employee  or  related  party  (as  defined  in  808  CMR  1.02)  of  a  Provider 
where  the  grounds  for  debarment  arose  prior  to  the  effective  date  of  St.  1991.  c.  550  or  in 
those  circumstances  which  do  not  fall  within  the  regulations  of  the  Executive  Office  of 
Administration  and  Finance  developed  to  implement  the  provisions  of  St.  1991,  c.  550. 

(a)  The  Assistant  Commissioner  of  the  Division  of  Purchased  Services  or  designee  may. 
where  sufficient  grounds  have  been  found,  determine  that  a  particular  Provider  and/or  an  - 
employee  or  related  party  of  a  Provider  is  ineligible  for  award  of  any  contract  for  the 
furnishing  of  a  social  service  program  for  a  specified  period  of  time  commensurate  with 
the  seriousness  of  the  cause(s). 

(b)  A  debarment  may  include  all  known  affiliates  of  a  Provider.  The  decision  to  include 
a  known  affiliate  within  the  scope  of  a  debarment  shall  be  made  on  a  case-by-case  basis, 
after  giving  due  regard  to  all  relevant  facts  and  circumstances.  An  affiliate,  entity  or 
individual  may  not  be  debarred  unless  it  is  afforded  prior  notice  and  opportunity  for  a 
hearing  in  accordance  with  the  provision  of  808  CMR  2.15(3)(b). 

(c)  During  a  period  of  debarment,  offers,  bids,  proposals  or  quotes  shall  not  be  solicited 
or  considered  from  debarred  organizations  or  individuals,  and  Providers  shall  not 
sub-contract  for  services  with  debarred  organizations  or  individuals  on  any  public 
contract,  including  for  management  services  and  supplies. 

(d)  Debarment  is  a.  tool  to  protect  the  public  interest.  -  As  such  it  is  not  a  substitute  for 
remedies  provided  by  contract  or  for  the  review  of  Provider  financial  viability  and 
compliance  with  regulatory  and  statutory  provisions  provided  by  prequalification.  It  is 
a  complementary  tool  for  use  in  appropriate  circumstances. 

(e)  In  appropriate  circumstances,  the  Assistant  Commissioner  or  designee  may  limit  the 
participation  of  a  Provider  in  particular  programs,  for  example,  a  Provider  might  be 
prohibited  from  participating  in  the  program  or  programs  under  which  the  cause  for 
debarment  arose,  instead  of  imposing  debarment. 

(2)  Grounds  for  Debarment.  Debarment  may  be  imposed  upon  an  organization  or  individual 
upon  a  finding  by  the  Assistant  Commissioner  or  designee  that  the  following  conditions 
relative  to  the  organization  or  individual  exist: 

(a)    Conviction  or  final  adjudication  by  a  court  or  administrative  agency  of  competent 
jurisdiction  of  any  of  the  following  offenses: 

1.  a  criminal  offense  incident  to  obtaining  or  attempting  to  obtain  a  public  or  private 
contract  or  subcontract,  or  in  the  performance  of  such  contract  or  subcontract; 

2.  a  criminal  offense  involving  embezzlement,  theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  receiving  stolen  property  or  any  other  offense  indicating  a  lack 
of  business  integrity  or  business  honesty  which  seriously  and  directly  affects  the 
organization's  or  individual's  present  responsibility  as  a  public  contractor. 

3.  a  criminal  offense  involving  neglect  or  abuse  of  a  client(s)  or  of  a  person(s); 

4.  a  violation  of  state  or  federal  antitrust  laws  arising  out  of  the  submission  of  bids 
or  proposals: 

5.  a  violation  of  sate  or  federal  laws  regulating  campaign  contribuuons: 
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2.15:  continued 

6.  a  violation  of  M.G.L.  c.  268A; 

7.  repeated  or  aggravated  violation  of  any  state  or  federai  law  regulating  hours  of 
labor,  prevailing  wages,  overtime  pay.  equal  pay  or  child  labor 

8.  repeated  or  aggravated  violation  of  any  state  or  federal  law  prohibiting 
discrimination; 

9.  repeated  or  aggravated  violation  of  any  state  or  federal  law  regulating  labor 
relations  or  occupational  health  or  safety; 

10.  failure  to  comply  with  federal  or  state  laws  or  regulations  concerning  the  payment 
of  any  tax  or  the  filing  of  any  required  document  with  the  appropriate  tax  agency,  or 

(b)  Substantial  evidence  as  determined  by  the  Assistant  Commissioner  or  designee  of 
any  of  the  following  acts: 

1.  willful  supplying  of  materially  false  information  incident  to  obtaining  or 
attempting  to  obtain  or  performing  any  public  contract  or  subcontract: 

2.  willful  failure  to  comply  with  record  keeping  and  accounting  requirements 
prescribed  by  law.  regulation  or  contract; 

3.  failure  to -perform  or  unsatisfactory  performance  in  accordance  with  the  terms  of 
one  or  more  contracts,  provided  that  such  failure  to  perform  or  unsatisfactory 
performance  has  occurred,  or  has  come  to  the  attention  of  Commonwealth  agencies, 
within  a  reasonable  period  of  time  preceding  the  determination  to  debar,  and  provided 
further  that  such  failure  to  perform  or  unsatisfactory  performance  was  not  caused  by 
factors  beyond  the  organization's  or  individual's  control; 

4.  a  pattern  of  seriously  deficient  programmatic  and/or  administrative  performance; 
or 

(c)  The  organization  or  individual  is  subject  to  a  debarment  order  or  determination  by  - 
another  state  or  the  federal  government. 

(d)  In  determining  whether  to  debar  and/or  the  period  of  debarment,  all  mitigating  facts 
and  circumstances  shall  be  taken  into  consideration.  Except  as  precluded  by  statute,  a 
debarment  may  be  removed  or  the  period  thereof  may  be  reduced  by  the  Assistant 
Commissioner  or  designee  upon  the  submission  of  an  application  supported  by 
documentary  evidence,  setting  forth  appropriate  grounds  for  the  granting  of  relief,  such  as 
newly  discovered  material  evidence,  reversal  of  a  judgment  or  conviction,  bona  fide 
change  of  ownership  or  management,  or  the  elimination  of  the  cause  for  which  the 
debarment  was  imposed. 

(3)  Process  for  Debarment. 

(a)  No  organization  or  individual  may  be  debarred  unless  the  Assistant  Commissioner 
or  designee  has  first. -informed  the  organization  or  individual  by  written  notice  of  the 
proposed  debarment,  mailed  by  registered  or  certified  mail  to  the  Provider's  last  known 
address,  except  where  the  Assistant  Commissioner  or  designee  determines  that  immediate 
suspension  is  necessary  to  protect  the  public  interest,  in  which  case  the  suspension  shall 
take  effect  immediately  and  notice  shall  be  mailed  to  the  Provider  at  the  earliest 
opportunity. 

(b)  The  notice  shall  inform  the  organization  or  individual  of  the  reasons  for  the 
debarment  and  shall  state  that  the  organization  or  individual  will  be  afforded  an 
opportunity  for  a  hearing  if  the  organization  or  individual  so  requests  in  writing  to  the 
Assistant  Commissioner  or  designee  within  14  days  of  postmark,  or  receipt  in  hand, 
whichever  is  earlier,  of  notice. 

(c)  A  hearing  requested  under  808  CMR  2.15(3(b))  shall  be  conducted  within  30  days 
of  receipt  of  the  request,  unless  the  Assistant  Commissioner  or  designee  grants  additional 
time  therefor. 

(d)  The  hearing  shall  be  conducted  according  to  the  rules  for  the  conduct  of  adjudicatory 
hearings  established  by  the  Secretary  of  EOAF  pursuant  to  M.G.L.  c.  30A. 

(e)  The  Assistant  Commissioner  or  designee  shall  issue  a  written  decision  which  makes 
specific  findings  that  there  is  substantial  evidence  to  support  the  debarment  and  the  length 
thereof,  in  order  to  protect  the  integrity  of  the  public  contracting  or  service  delivery 
process. 

(0    The  organization  or  individual  shall  be  notified  forthwith  of  the  decision  by 
registered  or  certified  mail,  and  of  the  nght  to  judicial  review. 
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2.16:  Severability 

The  provisions  of  808  CMR  2.00  are  severable,  and.  if  any  provision  of  808  CMR  2.00 
or  its  application  shall  be  held  to  be  invalid  or  unconstitutional,  such  invalidity  shall  not  be 
construed  to  affect  the  validity  or  constitutionality  of  any  remaining  provisions  of  808  CMR 
2.00  or  application  of  such  provisions  to  providers  or  fiscal  intermediaries  under 
circumstances  other  than  those  held  invalid. 


REGULATORY  AUTHORITY 

808  CMR  2.00:    M.G1.  c.  29.  §  29B;  St.  1992.  c.  133.  §  1 13. 
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GENERAL  CONDITIONS  OF  THE  MASTER  AGREEMENT 
FOR  SOCIAL  SERVICE  CONTRACTS  UNDER  808  CMR  2.00 

Approved  May  1,  1995 
by  the  Secretary  of  Administration  and  Finance 

I.       SCOPE,  INTEGRATION  AND  EFFECTIVE  DATES 

This  document,  the  General  Conditions  of  the  Master  Agreement,  is  a  required  contract  document  for  all  social 
service  programs  purchased  by  Commonwealth  of  Massachusetts  Purchasing  Agencies  under  Division  of 
Purchased  Services  regulation  808  CMR  2.00.  It  contains  contract  provisions  of  general  applicability  to  all 
Purchasing  Agencies  and  Providers  of  social  services  programs  and  is  incorporated  by  reference  into  and  made  part 
of  the  Master  Agreement  executed  by  a  Provider  of  social  service  programs.  Its  provisions  are  in  addition  to  the 
requirements  contained  in  808  CMR  1.00,  808  CMR  2.00,  the  Master  Agreement  and  attachments,  and  any 
Service  Contract(s). 

This  version  of  the  General  Conditions  was  approved  on  May  1,  1995  and  supersedes  the  General  Conditions 
approved  by  the  Secretary  of  Administration  and  Finance  on  May  15,  1992.  The  provisions  are  applicable  to  all 
Service  Contracts,  including  renewals  of  Service  Contracts,  beginning  on  or  after  July  1,  1995.  By  renewing  or 
otherwise  extending  a  Service  Contract,  a  Provider  will  be  deemed  to  have  agreed  to  the  provisions  of  the  General 
Conditions  of  the  Master  Agreement  in  effect  on  the  effective  date  of  the  renewal  contract. 

n.  DEFINITIONS 

The  following  words  used  in  these  General  Conditions  shall  have  the  meanings  ascribed  to  them  below,  unless  the 
context  requires  otherwise: 

AICPA.   American  Institute  of  Certified  Public  Accountants. 

Article.  An  Article  of  these  General  Conditions,  identified  by  a  roman  numeral. 

Client.  An  individual  or  individuals  eligible  for  and/or  receiving  services  provided  under  a  Service  Contract 

Client  Record  Any  record,  file,  or  document  pertaining  to  a  client  which  contains  personal  data. 

Days.  Calendar  days;  should  a  date  fall  on  a  weekend  or  legal  holiday  (as  set  forth  in  M.G.L.  c.  4,  s.  7,  clause  18), 
the  effective  date  shall  be  the  next  business  day. 

Division  of  Purchased  Services.  An  agency  within  the  Executive  Office  of  Administration  and  Finance's 
Department  of  Procurement  and  General  Services. 

Executive  Office.  An  entity  established  by  M.G.L.  c.  6 A,  s.2  or  c.  7,  s.2. 

GAGAS.  Generally  accepted  government  auditing  standards. 

Goods  and  Services.  Supplies,  material,  equipment  or  general  support  services,  including  food  services, 
transportation  and  legal  services,  which  are  not  part  of  the  programmatic  service  goals  for  clients,  but  which  are 
required  to  support  the  program  described  in  the  Service  Contract  or  the  Provider  organization  as  a  whole. 

Holder  of  Personal  Data.  Any  person  or  entity  as  defined  in  M.G.L.  c.  66A,  the  Commonwealth's  fair  information 
practices  law,  which  contracts  or  has  an  arrangement  with  a  Purchasing  Agency  whereby  it  holds  personal  data  as 
part  or  as  a  result  of  performing  a  governmental  or  public  function  or  purpose. 
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Master  Agreement.  The  primary  contractual  agreement  entered  into  between  a  Principal  Purchasing  Agency  and  a 
Provider,  containing  standard  provisions  but  having  no  date  of  termination.  The  Master  Agreement,  which  may  be 
amended  from  time  to  time,  includes  the  General  Conditions,  one  or  more  Service  Contracts  and  other  information 
and  documents  specifically  incorporated  therein.  It  is  also  referred  to  herein  as  the  Agreement. 

OMB  Circular  A-110.  Federal  Office  of  Management  and  Budget  Circular  A-110,  entitled  "Uniform 
Administrative  Requirements  for  Grants  and  Agreements  with  Institutions  of  Higher  Education,  Hospitals  and 
Other  Nonprofit  Organizations." 

OMB  Circular  A-122.  Federal  Office  of  Management  and  Budget  Circular  A-122,  entitled  "Cost  Principles  for 
Nonprofit  Organizations." 

OMB  Circular  A-128,  Federal  Office  of  Management  and  Budget  Circular  A-128,  entitled  "Audits  of  State  and 
Local  Governments." 

OMB  Circular  A-133.  Federal  Office  of  Management  and  Budget  Circular  A-133,  entitled  "Audits  of  Institutions 
of  Higher  Education  and  Other  Nonprofit  Institutions." 

Personal  Data  Any  information  as  defined  in  MG.L.  c.  66A,  the  Commonwealth's  fair  information  practices  law, 
concerning  an  individual  which,  because  of  name,  identifying  number,  mark  or  description  can  be  readily 
associated  with  a  particular  individual. 

Principal  Purchasing  Agency.  The  Purchasing  Agency  that  is  designated  by  the  Executive  Office  to  be  responsible 
for  certain  consolidated  contracting  activity,  including  but  not  limited  to,  determination  of  the  annual 
prequalification  status  of  the  Provider.  The  Principal  Purchasing  Agency  usually  contracts  for  the  largest 
aggregate  amount  of  Commonwealth  Service  Contract  obligations  with  the  Provider. 

Provider.  A  sole  proprietor,  corporation,  partnership,  organization,  trust,  or  association  which  has  been 
prequalified  and  selected  to  provide  a  program  of  social  services  to  clients  of  the  Purchasing  Agency,  has  executed 
and  agreed  to  all  of  the  terms  of  the  Master  Agreement,  and,  is  a  party  to  a  Service  Contract. 

Purchasing  Agency.  Any  executive  office,  board,  commission,  department,  or  division  of  the  Commonwealth  of 
Massachusetts  which  is  authorized  to  procure  social  service  programs  under  the  General  Laws  of  the 
Commonwealth  and  which  is  party  to  a  Service  Contract.  Also  referred  to  as  Agency. 

Section.  A  section  or  provision  within  an  Article  of  these  General  Conditions. 

Service  Contract  A  legally  binding  and  enforceable  agreement  executed  between  a  Purchasing  Agency  and  a 
Provider  whereby  the  Purchasing  Agency,  in  the  name  of  the  Commonwealth,  agrees  to  purchase  client  services 
from  a  Provider  in  consideration  of  compensation  to  be  paid  by  the  Commonwealth  and  whereby  a  Provider  agrees 
to  provide  the  services  described  under  the  conditions  set  forth  in  the  Service  Contract  and  Master  Agreement.  In 
these  General  Conditions,  unless  the  context  suggests  otherwise,  the  term  Service  Contract  also  includes  provisions 
of  contract  amendments  and  renewals. 

Subcontract.  The  provision  of  a  service  described  in  a  Service  Contract  through  an  agreement  between  a  Provider 
and  another  organization.  It  does  not  include  individual  personal  service  contracts,  unless  specifically  set  forth  in 
the  Service  Contract  and  does  not  include  an  agreement  to  provide  goods  and  non-direct  client  services  (referred 
to  herein  as  goods  and  services).  In  the  context  of  OMB  Circular  A-l  10,  sub-contract  also  means  sub-award. 

UFR.  The  Uniform  Financial  Statements  and  Independent  Auditor's  Report  or  certificate  of  exemption  thereto. 
See  also  808  CMR  1.04. 
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ID.     GENERAL  PROVISIONS 

A.  COMPLIANCE  WITH  APPLICABLE  STATUTES,  REGULATIONS  AND 
MANUALS 

In  performing  the  Master  Agreement,  the  Provider  shall  comply  with  all  statutes  and  regulations  cited  in  the 
Master  Agreement  and  General  Conditions  and  with  all  applicable  provisions  of  statutes,  ordinances,  regulations, 
policies  and  manuals  cited  in  the  Service  Contract.  All  Master  Agreements  and  Service  Contracts  are  further 
subject  to  the  provisions  of  M.G.L.  c.  29,  s.  29B,  St.  1993,  c.  110,  s.  274,  as  amended  by  St.  1993,  c.  151,  s.  113, 
St.  1993,  c.  296,  s.  3  and  St.  1993,  c.  495,  s.  99,  or  any  successor  provisions,  808  CMR  1.00,  808  CMR  2.00  and 
any  applicable  regulations  of  the  Massachusetts  Rate  Setting  Commission.  If  the  Provider  receives  Federal  funds 
through  a  Service  Contract,  the  Provider  shall  also  comply  with  Federal  requirements,  including  the  requirements 
of  Federal  OMB  Circulars  A-110,  A-122,  A-128  and  A-133,  or  successor  provisions,  as  applicable. 

B.  EMPLOYMENT  OF  PRESENT  AND  FORMER  STATE  EMPLOYEES 

1.  M.G.L.  C.  268A 

The  Provider  shall  not  enter  into  any  arrangement  whereby  the  Provider  knowingly  employs  or  compensates  any 
present  or  former  employee  of  the  Commonwealth  during  the  term  of  the  Agreement,  unless  such  arrangement  is 
permitted  under  the  provisions  of  M.G.L.  c.  268A. 

2.  PRIVATIZATION  CONTRACTS 

If  applicable,  the  Provider  will  comply  with  the  provisions  of  Executive  Order  346,  entitled  "Establishing  a  Policy 
Governing  the  Hiring  of  State  Employees  by  Contractors  in  Connection  with  Privatization  Initiatives,"  dated 
December  2,  1992. 

C.  PROVIDER  BOARD  OF  DIRECTORS'  STANDARDS 

If  a  non-profit  organization,  the  Provider  will  comply  with  the  principles  contained  in  the  Massachusetts  Attorney 
General's  "Guide  for  Board  Members  of  Charitable  Organizations"  and  with  the  standards  for  boards  contained  in 
the  AI CPA's  statements  on  auditing  standards,  as  may  be  amended  from  time  to  time.  Further,  the  Provider 
specifically  agrees  to  the  following: 

(i)  the  Provider  will  develop  and  implement  a  written  policy  for  addressing  conflicts  of  interest  and 
nepotism; 

(ii)  the  Provider's  board  of  directors  will  approve  the  selection  of  the  Provider's  audit  firm; 

(iii)  the  Provider's  board  of  directors  will,  on  an  annual  basis,  review  its  executive  director's  or  other 
most  senior  manager's  performance  and  set  the  person's  compensation  by  a  formal  vote; 

(iv)  by  July  1,  1996,  members  of  the  Provider's  management  and  immediate  family  members  of 
Provider  management  will  not  comprise  more  than  30  percent  of  the  voting  members  of  the 
Provider's  board  or  of  any  of  the  board's  committees  or  subcommittees.  For  the  purpose  of  this 
paragraph,  "immediate  family  member"  shall  have  the  meaning  ascribed  to  it  in  the  AI  CPA's 
Financial  Accounting  Standards  Board  Statement  Number  57;  and, 

(v)  the  Provider's  board  of  directors  will  meet  as  frequently  as  necessary  to  fulfill  the  Provider's 
obligations  under  Section  HJ  (C).  Where  the  board  meets  less  than  two  times  during  its  fiscal  year, 
the  Provider  shall  submit  a  description  of  its  board  structure  and  the  dates  of  each  board  and 
subcommittee  meeting  with  its  UFR. 
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D.  PROCUREMENT  STANDARDS 

In  accordance  with  AICPA  Statement  on  Auditing  Standards  No.  55  (SAS  55),  the  Provider  shall  establish  and 
maintain  written  procedures  for  the  procurement  of  goods,  services  (including  personal  services)  and  subcontracts. 
In  addition,  if  the  Provider  receives  Federal  funds,  the  Provider  shall  comply  with  the  standards  contained  in  OMB 
Circular  A-110. 

E.  PUBLICATIONS 

The  Provider  shall  not  disseminate,  reproduce,  display  or  publish  any  report,  map,  information,  data  or  other 
materials  or  documents  expressly  required  or  produced  in  whole  or  in  part  pursuant  to  the  Service  Contract,  nor 
shall  any  such  report,  map,  information,  data  or  other  materials  or  documents  be  the  subject  of  an  application  for 
patent  or  copyright  by  or  on  behalf  of  the  Provider,  without  the  prior  written  consent  of  the  Purchasing  Agency, 
which  shall  not  be  unreasonably  withheld  or  delayed. 

If  the  Provider  prepares,  publishes  or  distributes  any  brochure,  periodical  or  other  publication,  describing  any 
programs  the  costs  of  which  are  funded  at  least  in  part  by  the  Service  Contract,  then  any  such  publication  shall, 
unless  the  Purchasing  Agency  directs  otherwise,  contain  a  prominently  displayed  statement  to  that  effect  [e.g. 
"This  agency  and  its  programs  are  funded,  in  whole  or  in  part,  by  contracts  with  the  (Purchasing  Agency)"]. 

F.  ANTI-BOYCOTT  COVENANT 

In  accordance  with  the  provisions  of  Executive  Order  130,  the  Provider  warrants,  represents  and  agrees  that  during 
the  period  the  Master  Agreement  is  in  effect,  neither  it  nor  any  affiliated  company,  as  hereafter  defined,  shall 
participate  in  or  cooperate  with  an  international  boycott,  as  defined  in  Sec.  999(b)  (3)  and  (4)  of  the  Internal 
Revenue  Code  of  1954,  as  amended,  or  shall  engage  in  conduct  declared  to  be  unlawful  by  M.G.L.  c.  15  IE,  s.  2.  If 
there  shall  be  a  breach  in  the  warranty,  representation  and  agreement  contained  in  this  paragraph,  then  without 
limiting  such  other  rights  as  it  may  have,  the  Principal  Purchasing  Agency  shall  be  entitled  to  rescind  the  Master 
Agreement  As  used  herein,  an  affiliated  company  shall  be  (a)  any  business  entity  of  which  at  least  51%  of  the 
ownership  interests  are  directly  or  indirectly  owned  by  the  Provider  or  by  a  person  or  persons  or  a  business  entity  or 
entities  which  directly  or  indirectly  owns  at  least  51%  of  the  ownership  interest  of  the  Provider  or  (b)  any  business 
entity  which  directly  or  indirectly  owns  5 1%  of  the  Provider. 

G.  CERTIFICATIONS  OF  COMPLIANCE 

The  Master  Agreement  is  not  valid  without  an  executed  Attachment  3:  Affidavit  of  Compliance,  in  which  the 
Provider  specifically  warrants  under  the  penalties  of  perjury  to  a  number  of  matters.  The  terms  of  the  Affidavit  are 
incorporated  within  these  General  Conditions.  If  during  the  term  of  the  Master  Agreement,  the  Provider 
experiences  a  change  in  status  relative  to  the  matters  described  in  the  Affidavit  of  Compliance,  the  Provider  shall 
provide  written  notice  of  the  change  to  the  Principal  Purchasing  Agency  within  ten  (10)  calendar  days  of  the 
Provider's  notice  of  such  change.  Upon  notice  of  a  change  in  status  or  breach  in  any  of  the  warranties,  and 
without  limiting  other  rights  it  may  have,  the  Principal  Purchasing  Agency  may  terminate  the  Master  Agreement 
or  the  Purchasing  Agency  may  terrninate  individual  Service  Contracts. 

IV.     CONTRACT  ADMINISTRATION 
A.  GENERAL 

1.       SIGNATORY  AUTHORITY 

The  Master  Agreement,  and  any  Service  Contracts  pursuant  to  the  Agreement,  must  be  signed  and  dated  by 
persons  authorized  to  bind  the  parties  in  contract.  The  official  having  statutory  authority  to  act  for  the  Purchasing 
Agency  may  delegate  this  authority  to  a  subordinate;  however,  the  Purchasing  Agency  must  file  a  written  copy  of 
such  delegation  with  the  Office  of  the  Comptroller.  Documentation  of  the  authority  of  the  person  signing  on  behalf 
of  the  Provider,  such  as  the  Clerk's  Certificate  of  the  Director's  Vote,  or  a  copy  of  pertinent  provisions  of  the 
corporate  charter,  by-laws,  trust,  or  partnership  agreement  must  be  attached  to  the  Master  Agreement.  The 
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Provider  may  change  such  designation  during  the  period  of  this  Master  Agreement  only  by  written  notice  to  the 
Principal  Purchasing  Agency  and  the  notice  of  change  of  designation  shall  constitute  an  amendment  to  the  Master 
Agreement. 

2.  FILING 

Upon  execution,  the  Purchasing  Agency  shall  file  with  the  Office  of  the  Comptroller  a  complete  copy  of  the 
executed  Master  Agreement  and  Service  Contracts,  as  well  as  any  subsequent  amendments  to  these  documents. 

3.  NOTICE 

Unless  otherwise  specified  herein,  any  notice,  approval,  request  or  demand  hereunder  from  either  party  to  the  other 
shall  be  in  writing,  shall  be  signed  by  the  authorized  signatory  or  designee  of  the  notifying  party,  shall  be  sent  by 
first  class  mail,  postage  prepaid,  or  delivered  in  hand,  and  shall  be  deemed  to  have  been  given  three  (3)  calendar 
days  from  the  date  of  postmark  when  mailed  or  on  the  date  when  delivered. 

4.  NOTICE  OF  FEDERAL  FUNDS  FURNISHED 

The  Commonwealth  shall  make  its  best  efforts  to  notify  the  Provider  of  the  amount  of  any  Federal  funds  furnished 
to  the  Provider  by  the  Commonwealth.  The  Provider  is  responsible  for  satisfying  its  Federal  financial  reporting 
requirements.  See  also  Section  ni(A)  and  Articles  VHI  and  X. 

B.  REPORTS 

1.  PURCHASING  AGENCY 

The  Service  Contract  shall  specify  reports  required  by  applicable  statutes,  regulations,  or  authorities,  to  be 
submitted  by  the  Provider  to  the  Purchasing  Agency,  including  the  time  periods  for  submission.  In  addition,  the 
Service  Contract  may  specify  such  other  reports  and  time  periods  for  submission  as  are  required  by  the  Purchasing 
Agency  to  comply  with  state  or  Federal  statutes,  regulations,  or  guidelines  or  as  are  needed  by  the  Purchasing 
Agency  to  monitor  and  evaluate  the  program  of  services,  to  substantiate  its  claims  to  Federal  reimbursement  for 
funding  provided  hereunder,  or  to  plan  or  assess  systems  of  service  delivery. 

2.  PREQUALBFICATION  AND  CORRECTIVE  ACTION  PLAN 
REQUIREMENTS 

The  Commonwealth  and  Provider  agree  that  the  administrative  and  financial  condition  of  the  Provider  is  of 
utmost  importance  to  the  Commonwealth  because  public  funds  are  being  expended  under  the  Service  Contract  and 
the  services  are  being  delivered  to  Commonwealth  clients.  As  a  result,  during  the  term  of  the  Master  Agreement, 
the  Provider  shall  remain  in  compliance  with  all  Executive  Office  annual  prequalifi cation  and  corrective  action 
requirements.  In  addition  to  all  other  remedies  available  under  the  Master  Agreement,  failure  to  comply  with 
corrective  action  and  annual  prequalification  submission  requirements,  in  accordance  with  the  instructions  and 
time  frames  associated  therewith,  shall  be  grounds  for  delay  of  payments  under  Section  VII(C). 

C.  ASSIGNMENT  AND  DELEGATION 

The  Provider  shall  not  assign,  delegate  or  otherwise  transfer  any  obligation  or  interest  in  the  Master  Agreement  or 
Service  Contract,  except  as  provided  in  Sections  IV(C)(1)  and  FV(C)(2). 

1.  SUBCONTRACTING 

No  significant  portion  of  the  services  to  be  rendered  by  the  Provider  pursuant  to  the  Service  Contract  shall  be 
subcontracted  to  any  other  person  or  entity  without  the  timely  prior  written  consent  of  the  Purchasing  Agency, 
which  shall  not  be  unreasonably  withheld  or  delayed.  Modification  or  termination  of  a  subcontract  approved 
pursuant  to  this  section  requires  prior  written  approval  from  the  Purchasing  Agency,  which  shall  not  be 
unreasonable  withheld  or  delayed  The  subcontract  must  be  in  writing  and  must  satisfy  the  requirements  of  808 
CMR  2.08  and  of  these  General  Conditions.   The  Provider  shall  be  responsible  to  the  Purchasing  Agency  for  the 
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performance  of  said  subcontractor.  A  subcontract  shall  not  relieve  or  discharge  the  Provider  from  any  obligation  or 
liability  under  the  Master  Agreement,  including  these  General  Conditions  and  the  Service  Contract.  Execution  of 
the  Service  Contract  shall  satisfy  the  requirement  of  prior  written  approval  if  the  subcontractor  and  its  services  are 
identified  in  the  Service  Contract.  When  more  than  $25,000  of  Federal  funds  which  are  furnished  to  the  Provider 
by  the  Commonwealth  are  passed  down  to  the  subcontractor,  the  subcontract  must  contain  a  provision  that  the 
subcontractor  will  comply  with  Federal  single  audit,  cost  principles  and  administrative  requirements  of  OMB 
Circular  A-133,  OMB  Circular  A-122,  and  OMB  Circular  A-l  10.  The  foregoing  restrictions  on  subcontracting  do 
not  apply  to  the  purchase  of  goods  and  services  as  defined  in  Article  II. 

2.       ASSIGNMENT  OF  RECEIVABLES 

Claims  for  money  due  or  to  become  due  to  the  Provider  from  the  Purchasing  Agency  hereunder  may  be  assigned  by 
the  Provider  to  a  bank,  trust  company  or  other  financial  institution,  or  a  court-appointed  receiver  without  pnor 
consent  of  the  Purchasing  Agency,  provided  that  the  Provider  or  court-appointed  receiver  provides  written,  timely 
and  adequate  notice  of  any  such  assignment  to  the  Purchasing  Agency.  The  Purchasing  Agency  is  responsible  for 
prompt  notification  of  such  assignment  to  the  Principal  Purchasing  Agency,  which  shall  notify  the  Office  of  the 
Comptroller.  Upon  implementation  of  the  assignment  by  the  Office  of  the  Comptroller  pursuant  to  this  paragraph, 
payments  will  be  made  in  accordance  with  the  notice. 

D.  FURNISHINGS  AND  EQUIPMENT 

Title  to  furmshings  and  equipment  of  a  value  of  $500  or  more,  with  a  useful  life  of  more  than  a  year,  and 
purchased  pursuant  to  a  capital  budget  of  a  Service  Contract  shall  vest  in  and  be  retained  by  the  Purchasing 
Agency.  See  also  Section  IV(F)(6)<L 

E.  AMENDMENT 

1.  MASTER  AGREEMENT 

The  requirements  of  the  Master  Agreement  and  the  General  Conditions  may  be  modified  only  with  the  prior 
written  approval  of  the  Assistant  Commissioner  of  the  Division  of  Purchased  Services,  or  other  designee  of  the 
Secretary  of  Administration  and  Finance,  as  provided  for  in  808  CMR  2.03(3).  Provider  and  Principal  Purchasing 
Agency  specific  information  contained  in  an  executed  Master  Agreement  may  be  amended  only  by  a  written 
document  which  is  signed  by  persons  authorized  under  Section  IV(A)(1). 

2.  SERVICE  CONTRACT  MODIFICATION 

In  the  event  that  any  condition  or  circumstance  subsequent  to  the  execution  of  the  Service  Contract  necessitates 
any  modification  to  the  provisions  of  the  Service  Contract,  or  alters  the  type  or  amount  of  resources  required  to 
deliver  services,  such  modification  must  be  agreed  to  and  appropriately  documented  by  the  Provider  and 
Purchasing  Agency.  Significant  modification  of  the  Service  Contract  requires  the  execution  of  a  formal  written 
amendment  which  must  be  filed  by  the  Purchasing  Agency  with  the  Office  of  the  Comptroller.  Modification  of 
Service  Contract  reference  information,  such  as  account  number,  object  code  and  program  codes,  may  be  made  by 
the  Purchasing  Agency  without  Provider  consent. 

F.  TERMINATION 
1.  GENERAL 

Service  Contracts  pursuant  to  the  Master  Agreement  shall  terminate  on  the  date  specified  in  the  Service  Contract, 
unless  renewed  as  allowed  by  applicable  regulation  or  policy,  or  shall  terminate  upon  any  of  the  events  or 
conditions  set  forth  in  Sections  IV(F). 

Termination  of  the  Master  Agreement  under  any  condition  renders  null  and  void  any  Service  Contracts  executed 
pursuant  to  the  Master  Agreement. 
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The  Principal  Purchasing  Agency  shall  be  the  parry  to  terminate  the  Master  Agreement  on  behalf  of  the 
Commonwealth.  The  Purchasing  Agency  shall  be  the  party  to  terminate  the  Service  Contract  on  behalf  of  the 
Commonwealth. 

During  the  notice  period  for  termination  under  Section  IV(F),  the  parties  may  agree  to  adjust  the  termination 
conditions,  including  the  effective  date  contained  within  the  notice  of  termination. 

2.  EARLY  TERMINATION:  ABSENCE,  ELIMINATION  OR  REDUCTION 
OF  FUNDING 

a)  Absence  of  funding  and  fiscal  year  appropriations 

Obligations  and  expenditures  by  Purchasing  Agencies  are  governed  by  and  subject  to  the  Purchasing  Agencies' 
enabling  legislation,  the  General  Appropriations  Act,  state  finance  law  pursuant  to  M.G.L.  c.  29,  and  other 
relevant  general  and  special  laws  and  regulations.  Appropriations  for  expenditures  by  a  Purchasing  Agency  are 
ordinarily  made  in  the  General  Appropriations  Act  on  a  state  fiscal  year  basis,  currently  July  1-June  30,  as  defined 
in  M.G.L.  c.  4,  s.  7.  Pursuant  to  M.G.L.  c.  29,  s.  26,  in  the  absence  of  appropriation,  allotment,  availability  or 
authorization  to  the  Purchasing  Agency  to  discharge  its  obligations  under  the  Service  Contract  in  the  fiscal  year, 
the  Service  Contract  shall  be  terminated  immediately  upon  the  Provider's  receipt  of  written  notice  of  termination. 

b)  Elimination  or  reduction  of  funding 

If,  after  the  commencement  of  services  under  a  Service  Contract,  there  is  a  reduction  or  complete  ehmination  of 
funds  appropriated  for  Service  Contracts,  the  Purchasing  Agency  may  terminate  the  Service  Contract  by  providing 
notice  of  termination  effective  not  less  than  forty-five  (45)  calendar  days  after  date  of  notice.  In  the  alternative,  the 
Purchasing  Agency  may  provide  a  conditional  notice  of  termination  together  with  a  proposed  amendment  to  the 
Service  Contract.  Any  such  notice  shall  provide  that  the  Service  Contract  will  automatically  terminate  on  the 
effective  date  specified,  which  is  not  less  than  forty-five  (45)  calendar  days  after  the  date  of  the  notice,  unless 
within  thirty  (30)  calendar  days  after  the  date  of  the  notice,  the  Provider  submits  to  the  Purchasing  Agency  a 
properly  signed  copy  of  the  amendment.  Unless  the  Provider  makes  a  timely  submission  of  the  amendment,  or 
such  modified  form  of  amendment  as  may  be  agreeable  to  the  Purchasing  Agency,  or  the  Purchasing  Agency 
modifies  its  conditional  notice  of  termination,  the  Service  Contract  will  terminate  as  specified  in  the  Purchasing 
Agency's  notice. 

3.  EARLY  TERMINATION:  CHANGE  IN  LAW 

In  the  event  that  any  statute  or  regulation,  which  by  its  own  terms  or  by  Section  III(A)  governs  performance 
hereunder,  is  changed,  differently  interpreted  by  a  court  or  other  competent  authority,  or  newly  enacted,  adopted  or 
promulgated,  so  as  to  increase  the  burdens  on  either  party  in  complying  with  the  terms  of  the  Master  Agreement  or 
a  Service  Contract  significantly  beyond  those  existing  at  the  time  of  execution  hereof,  the  party  so  burdened  may 
terminate  the  Master  Agreement  or  Service  Contract  upon  provision  of  written  notice  to  the  other  of  at  least  forty- 
five  (45)  calendar  days. 

4        EARLY  TERMINATION  BREACH,  DEFAULT  OR  EMERGENCY 

If  either  party  fails  to  fulfill  its  obligations  under  the  Master  Agreement  or  a  Service  Contract  including  partial  or 
complete  non-performance  of  any  provision,  before  the  other  party  may  terminate  the  Master  Agreement  or  Service 
Contract  under  this  provision,  such  party  must  specify  the  alleged  default  or  breach  in  writing,  allowing  a 
reasonable  time,  but  not  less  than  thirty  (30)  calendar  days,  for  correction  thereof  If  adequate  correction  is  not 
made,  the  party  alleging  default  or  breach  may  subsequently  terminate  the  Master  Agreement  or  Service  Contract 
by  sending,  by  certified  mail,  a  notice  of  terrnination,  containing  a  statement  of  its  reasons  for  termination,  at  least 
fifteen  (15)  calendar  days  before  the  date  of  termination. 

If  a  party's  default,  breach  or  any  intervening  casualty  poses  an  immediate  threat  to  the  life,  health  or  safety  of  a 
client,  either  party  may  terminate  the  Master  Agreement  or  the  Service  Contract,  without  opportunity  for  correction 
by  the  other,  by  giving  notice  of  termination,  which  may  be  effective  immediately.  Notice  under  this  provision  may 
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be  oral,  faxed  or  written.  If  notice  is  oral  or  faxed,  it  must  be  confirmed  in  a  writing  using  one  of  the  methods 
described  in  Section  IV(A)3.  If  requested,  within  five  (5)  calendar  days  of  the  effective  date  of  termination,  the 
terminating  party  shall  hold  a  conference  with  the  other  and  if  it  has  not  done  so  before,  provide  a  written 
statement  of  its  reasons  for  termination.  In  the  case  of  such  immediate  termination,  responsibility  for  the  transfer 
of  clients  is  governed  by  Section  IV(F)(6)(a).  The  indictment  of  the  Provider  or  one  of  its  principals  or  officers  for 
an  offense  or  offenses  related  to  the  provision  of  services,  fraudulent  activities  on  the  part  of  the  Provider  in  its 
dealings  with  the  Commonwealth  or  the  filing  for  bankruptcy  by  a  Provider  may  be  a  basis  for  the  Principal 
Purchasing  Agency  and  Purchasing  Agency  to  terminate  the  Master  Agreement  and  any  Service  Contract  under 
this  provision 

No  waiver  by  either  party  of  any  default  or  breach  under  the  Master  Agreement,  General  Conditions  or  Service 
Contract  by  the  other  shall  constitute  a  waiver  of  any  subsequent  default  or  breach. 

5.  EARLY  TERMINATION:  WITHOUT  CAUSE 

Either  party  may  terminate  the  Master  Agreement  or  a  Service  Contract  without  cause  upon  provision  of  written 
notice  to  the  other  at  least  sixty  (60)  calendar  days  before  its  effective  date.  Whether  or  not  cause  to  terminate 
exists  under  any  other  provision  of  Section  IV(F),  a  party  may  elect  to  terminate  under  Section  IV(F)(5). 

6.  OBLIGATIONS  UPON  TERMINATION 

Upon  termination  of  the  Master  Agreement  or  a  Service  Contract,  whether  upon  expiration  or  in  accordance  with 
Sections  IV(F)(2)  -  (5),  the  Purchasing  Agency  and  Provider  have  the  following  obligations: 

a)  Transfer  of  Clients 

If  the  Purchasing  Agency  has  a  continuing  responsibility  to  provide  for  clients  funded  under  the  Service  Contract, 
the  Purchasing  Agency  shall  promptly  take  all  reasonable  steps  necessary  to  provide  alternate  services  for  such 
clients  or  remove  them  from  facilities  maintained  by  the  Provider.  The  Provider  shall  use  its  best  efforts  to  provide 
for  the  health  and  safety  of  such  clients  for  a  reasonable  period  of  time,  while  the  Purchasing  Agency  arranges  for 
their  transfer,  and  shall  cooperate  fully  with  the  Purchasing  Agency's  efforts  to  transfer  clients. 

b)  Client  Records 

Client  records  maintained  pursuant  to  the  Master  Agreement  or  a  Service  Contract  shall  remain  the  property  of  the 
Provider,  subject  to  the  retention  and  access  provisions  of  Section  V(B).  However,  where  the  Purchasing  Agency 
has  continuing  responsibility  to  provide  for  the  clients  funded  by  the  Service  Contract,  the  Provider  must  upon 
request,  provide  a  copy  of  the  client  records  to  the  Purchasing  Agency  or  to  the  new  provider  of  services  as 
authorized  by  the  Purchasing  Agency.  The  reasonable  cost  of  such  transfer  will  be  borne  by  the  Purchasing 
Agency. 

c)  Reports  and  Other  Documents 

All  documents,  data,  studies,  and  reports  related  to  performance  of  the  Master  Agreement  or  the  Service  Contract 
shall  be  submitted  to  the  Purchasing  Agency  by  the  Provider,  unless  the  Purchasing  Agency  directs  otherwise. 

d)  Furnishings  and  Equipment 

The  termination  of  the  Master  Agreement  or  Service  Contract  does  not  affect  the  Provider's  responsibilities  with 
respect  to  equipment  and  other  property  under  Sections  IV(D)  and  Vm(B).  Further,  upon  termination  of  the 
Provider's  Service  Contracts  with  the  Purchasing  Agency,  the  equipment  and  other  property  owned  by  the 
Purchasing  Agency  shall  be  returned  to  the  Purchasing  Agency  or  transferred  to  another  Provider  doing  business 
with  the  Commonwealth  for  its  use,  as  directed  by  the  Purchasing  Agency. 

e)  Payment 

The  Provider  shall  be  paid  for  all  authorized  services  performed  up  to  the  date  of  tennination,  subject  to  Article 
Vm.  In  addition,  if  the  Purchasing  Agency  is  required  by  Section  IV(F)(6)(a)  to  remove  clients  from  a  facility 
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operated  by  the  Provider  and  fails  to  remove  said  clients,  the  Provider  will  be  reimbursed  for  all  costs  reasonably 
incurred  in  maintaining  such  clients  in  such  facility  after  the  date  of  termination  and  until  such  clients  are  so 

removed. 

0        Subsequent  Audit 

If  the  Master  Agreement  or  a  Service  Contract  is  terminated  without  inspection,  review  or  audit,  the 
Commonwealth  retains  the  right  to  conduct  an  inspection,  review,  or  audit  in  accordance  with  Article  VIII  and  to 
disallow  reimbursement  and/or  recover  funds  if  any  finding  warrants  such  action.  Disallowance  and/or  recovery- 
will  be  conducted  in  accordance  with  Sections  VTII(C)  and  VTII(D). 


V.      SERVICE  DELIVERY  POLICIES 

A.  NON-DISCRIMINATION  IN  SERVICE  DELIVERY 

1 .  The  Provider  shall  not  deny  any  services  to  or  otherwise  Discriminate  in  the  delivery  of  services  against  any 
person  who  otherwise  meets  the  eligibility-  criteria  for  the  services  on  the  basis  of  race,  color,  religion,  sex.  age. 
national  origin,  sexual  orientation,  ancestry,  disability,  status  as  a  Vietnam  veteran,  or  because  such  person  is 
a  recipient  of  Federal,  state,  or  local  public  assistance  or  housing  subsidies. 

2.  Without  limiting  the  provisions  of  Section  V(A)(1),  the  Provider  shall  be  familiar  with  and  comply  with  all 
applicable  provisions  of  Federal  and  state  statutes  and  regulations  prohibiting  such  discrimination,  including: 

a)  Tide  VI  of  the  Civil  Rights  Act  of  1964  (as  amended)(42  USC  s.  2000d  et  seq.),  45  CFR  Part  80; 

b)  Section  504  of  the  Rehabilitation  Act  of  1 973  (29  USC  794),  45  CFR  Part  84; 

c)  Tide  U  of  the  Americans  with  Disabilities  Act  of  1990  (42  USC  s.  12131  et  seq.),  28  CFR  Part  35; 

d)  Block  Grant  provisions  of  the  Omnibus  Budget  Reconciliation  Act  of  1981  (42  USC  ss.  300w-7,  300x-7, 
708,  8625,  and  9906); 

e)  Age  Discrimination  Act  of  1975  (42  USC  s.  6101,  et  seq.),  45  CFR  Part  91; 

f)  Massachusetts  Architectural  Access  Board  Act,  M.G.L.  c.  22,  s.  13A;  and, 

g)  M.G.L.  c.  151B,  s.  4,  unlawful  discrimination  practices. 

B.  CLIENT  RECORDS 

1.  CONFIDENTIALITY 

The  Provider,  as  a  holder  of  confidential  data,  shall  comply  with  the  provisions  of  M.G.L.  c.  66A  and/or  applicable 
Executive  Office  or  Purchasing  Agency  statutes  and  regulations  governing  the  safeguarding,  use  of,  and  access  to 
personal  or  client  data.  Purchasing  Agency  specific  statutes  and  regulations  shall  be  listed  in  the  Service  Contract 
by  the  Purchasing  Agency. 

2.  MAINTENANCE 

Client  record  files  shall  be  maintained  in  accordance  with  M.G.L.  c.  66 A,  s.  2  and  applicable  statutes,  regulations 
or  manuals  cited  in  the  Master  Agreement  and  any  specifications  set  forth  in  the  Service  Contract.  In  addition,  the 
Provider  shall  maintain  records  of  actual  client  attendance  or  receipt  of  services  for  each  Service  Contract  funding 
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the  program  of  services.  In  the  case  of  clients  whose  services  are  funded  by  the  Purchasing  Agency  ,  the  Provider 
shall,  upon  request  of  the  Purchasing  Agency  ,  forward  to  the  Purchasing  Agency  a  copy  of  such  clients'  records 

3.  REVIEW 

Inspection  or  review  of  client  records  must  be  conducted  in  accordance  with  Sections  V(D),  VIII(C)  and  VIII(D) 
and  only  by  persons  who  are  employed,  engaged  or  authorized  by  the  Federal  government  with  specific 
responsibilities  for  oversight,  the  Executive  Office,  the  Purchasing  Agency,  the  Division  of  Purchased  Services,  or 
the  Provider,  including  independent  public  accountants  engaged  by  the  Provider,  for  the  following  purposes:  (a)  for 
the  Commonwealth  of  Massachusetts  to  obtain  Federal  reimbursement  with  respect  to  funds  provided  to  the 
Provider  hereunder,  (b)  to  assure  that  services  are  being  provided  as  specified  in  the  Service  Contract,  (c)  to 
evaluate  the  quality  and  effectiveness  of  those  services,  (d)  to  monitor  the  maintenance  of  such  files,  (e)  to  comply 
with  financial  reporting,  record  keeping,  client  eligibility  and  service  delivery  standards,  or  (f)  to  collect  data  to 
plan  or  assess  systems  of  service  delivery. 

4.  REMOVAL 

Client  records  may  not  in  the  course  of  any  such  inspection  or  review  be  physically  removed  from  the  Provider's 
premises;  nor  may  such  files  be  photocopied  or  transcribed  in  any  respect  by  the  agencies  named  in  Section 
V(B)(3),  except  where  the  client  services  are  being  funded  by  a  Purchasing  Agency  .  In  this  case  the  Purchasing 
Agency  may  photocopy  or  transcribe  files  of  such  clients.  See  also  Section  V(B)2  above. 

5.  LENGTH  OF  RETENTION  PERIOD 

Provisions  of  Section  VIII(E)  shall  apply  to  the  retention  of  client  records. 

C.  CLIENT  CARE  AND  USE  OF  CLIENT  FUNDS 

Pursuant  to  Section  rU(A)  above,  the  Provider  shall  comply  with  all  applicable  provisions  of  law  relative  to  the 
care  of  clients  and  the  investigation  and  reporting  of  suspected  client  abuse  or  neglect.  The  Provider  shall  provide 
the  Purchasing  Agency  with  copies  of  all  legally  mandated  reports  of  client  abuse  or  neglect  where  the  alleged 
abuse  or  neglect  was  a  direct  or  indirect  consequence  of  the  services  rendered  under  the  Service  Contract  and  shall 
comply  with  all  additional  reporting  requirements  relative  to  client  abuse  and  neglect  contained  in  the  Service 
Contract.  The  Provider  shall  also  comply  with  all  laws,  regulations  and  contractual  provisions  relative  to  the  use 
of  client  funds,  property  or  other  resources. 

D.  SITE  VISITS  FOR  PROGRAM  MONITORING,  REVIEW,  AND 
EVALUATION 

1.  INFORMAL  SITE  VISITS 

The  Purchasing  Agency  may  from  time  to  time  make  informal  visits  of  reasonable  frequency  and  duration  to  the 
site  or  sites  where  services  are  being  provided  to  monitor  the  provision  of  services.  Such  visits  may  include 
examination  of  client  case  files,  subject  to  Sections  V(B)(2)  and  (3).  The  Purchasing  Agency  will  make  every 
effort  to  avoid  disruption  of  services  and  will  provide  prior  notice  of  a  visit  unless  a  visit  without  prior  notice  is 
deemed  necessary  to  insure  the  health  and/or  safety  of  those  clients  whose  services  are  funded  by  the  Purchasing 
Agency. 

2.  PROGRAM  EVALUATION 

On-site  program  review  or  evaluation,  other  than  visits  under  section  V(D)(1),  shall  be  conducted  in  accordance 
with  Executive  Office  and  Purchasing  Agency  policies  and,  where  applicable,  in  accordance  with  the  procedures 
set  forth  in  Sections  VTU(D). 
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VI.     PERSONNEL  POLICIES 

A.  NON-DISCRIMINATION  EN  EMPLOYMENT 

1.  The  Provider  shall  not  discriminate  against  a  qualified  employee  or  applicant  for  employment  because  of  race, 
color,  creed,  national  origin,  sexual  orientation,  ancestry,  age,  sex,  religion,  or  disability.  The  Provider  shall 
be  familiar  and  comply  with  all  applicable  provisions  of  state  and  Federal  statutes  and  regulations  which 
prohibit  such  discrimination,  including,  but  not  limited  to: 

a)  Title  VTI  of  the  Civil  Rights  Act  of  1964  (as  amended)(42  USC  section  2000e  et  seq),  29  CFR  Parts  1601- 
1608, 

b)  Section  504  of  the  Rehabilitation  Act  of  1973  (as  amended)(29  USC  s.  1794),  45  CFR  Part  84; 

c)  Title  I  of  the  Americans  with  Disabilities  Act  of  1990,  (42  USC  s.  12101  et  seq  ),  29  CFR  Part  1630; 

d)  Age  Discnmination  m  Employment  Act  of  1967  (29  USC  s.  1621  et  seq  ),  29  CFR  Part  1625; 

e)  M.G.L.  c.  15  IB,  s.  4,  unlawful  employment  discrimination  practices; 

f)  Equal  Pay  Act  of  1963  (29  USC  s.  206  (d)); 

g)  All  relevant  Administrative  and  Executive  Orders,  including  Massachusetts  Executive  Order  227,  as 
amended  by  Executive  Order  246;  and, 

h)  Federal  Executive  Order  11246,  "Equal  Employment  Opportunity,"  as  amended  by  Executive  Order 
11375,  "Amending  Executive  Order  11246  Relating  to  Equal  Employment  Opportunity,"  and  as 
supplemented  by  regulations  at  4 1  CFR  part  60,  "Office  of  Federal  Contract  Compliance  Programs,  Equal 
Employment  Opportunity,  Department  of  Labor." 

2.  The  Provider  shall  give  written  notice  of  its  commitments  under  Article  VI  to  any  labor  union,  association,  or 
brotherhood  with  which  it  has  a  collective  bargaining  or  other  agreement. 

3.  This  article  shall  serve  as  notice  to  all  Providers,  including  organizations  whose  members  are  members  of  a 
minority  group,  women,  or  persons  with  a  disability,  and  to  associations  of  such  Providers,  that  it  is  the  policy 
of  the  Commonwealth  to  prohibit  discrimination  in  employment  practices  by  Providers,  subcontractors,  and 
suppliers  of  goods  and  services  as  set  forth  above. 

B.  AFFIRMATIVE  ACTION/EQUAL  OPPORTUNITY  PLAN 

1.       DEVELOPMENT  OF  AFFIRMATIVE  ACTION/EQUAL  OPPORTUNITY 
PLAN 

The  Provider  shall  develop  and  observe  a  policy  of  affirmative  action  and  equal  opportunity  in  all  aspects  of 
employment  under  the  Service  Contract.  In  addition: 

a)  If  the  maximum  compensation  payable  under  all  Service  Contracts  held  with  the  Commonwealth  totals 
fifty  thousand  dollars  ($50,000)  or  more  per  annum,  as  determined  at  the  beginning  of  the  fiscal  year,  the 
Provider  shall  develop  and  maintain  in  accordance  with  written  guidelines  transmitted  by  the  Principal 
Purchasing  Agency  to  the  Provider,  an  affirmative  action/equal  opportunity  plan.  This  plan  shall  specify 
measures  by  which  the  Provider  shall  undertake  such  affirmative  action  programs  in  the  areas  of 
employment,  subcontracting  with  minority  business  enterprises,  and  recruitment  of  members  of  the 
communities  served  by  the  Provider  to  the  Board  of  Trustees  or  Board  of  Directors  of  the  Provider. 
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b)  The  Principal  Purchasing  Agency  ,  upon  the  Provider's  request,  shall  provide  technical  assistance  in 
developing  said  plan. 

2.        SUBMISSION  OF  AFFIRMATIVE  ACTION/EQUAL  OPPORTUNITY 
PLAN 

The  Provider  shall  submit  said  plan  to  the  Principal  Purchasing  Agency  as  specified  in  the  Agency's  written 
guidelines. 

C.       PERSONNEL  POLICIES 

1.  PROCEDURES 

The  Provider  has  developed  and  will  keep  on  file  written  personnel  procedures  which  shall  include  provisions  for 
familiarizing  employees  with  statutes,  rules  and  regulations  concerning  confidentiality ,  affirmative  action,  non- 
discrimination in  service  delivery  and  employment  client  rights,  and  reporting  of  client  abuse,  as  set  forth  herein 
and  in  the  Service  Contract.  The  Provider  shall  be  subject  to  any  standards  cited  in  the  Service  Contract  for  the 
mandatory  and/or  discretionary  disqualification  of  candidates  for  direct  care  positions  where  the  candidates  have 
criminal  records  and  for  establishing  proof  of  criminal  record  information  of  candidates  prior  to  hire. 

2.  RECORD  KEEPING 

The  Provider  will  maintain  personnel  records  for  each  employee.  These  records  shall  include  but  not  be  limited  to: 

a)  Statement  of  job  description  and  responsibilities, 

b)  Statement  of  job  qualifications; 

c)  Resume  or  job  application  of  employee,  including  name,  address,  social  security  number,  education  and/or 
experience,  and  copies  of  all  licenses  and  certifications  required  to  perform  the  job; 

d)  Payroll  records,  and  time  and  attendance  records  or  effort  reports,  documenting  program  assignment  and 
hours  and  days  worked,  required  by  and  maintained  in  accordance  with  generally  accepted  accounting 
principles  recommended  by  the  AICPA,  and  sufficient  to  meet  the  requirements  of  M.G.L.  c.  151  and  the 
Fair  Labor  Standards  Act  of  1938,  as  amended.  A  Provider  receiving  Federal  funds  from  the 
Commonwealth  shall  maintain  records  in  accordance  with  the  standards  for  financial  management 
systems  contained  in  OMB  Circular  A- 110.  For  additional  information  on  Federal  reporting 
requirements,  see  Section  VHI  and  X. 

3.  PROVISION  OF  CHILD  CARE 

The  Provider  agrees  to  comply  with  St.  1990,  c.  521,  s.  7,  as  amended  by  St.  1991,  c.  329,  and  102  CMR  12.00, 
and  is  either  a  "qualified  employer"  because  it  has  fifty  (50)  or  more  full-time  employees  and  has  established  a 
dependent  care  assistance  program  child  care  tuition  assistance,  or  on-site  or  near-site  subsidized  child  care 
placements,  is  an  "exempt  employer"  because  it  has  fewer  than  fifty  (50)  full-time  employees,  or  has  been  awarded 
the  Service  Contract  because  of  a  special  emergency  as  set  forth  in  102  CMR  12.03(2). 

4.  INSPECTION 

Any  Purchasing  Agency  conducting  a  duly  authorized  inspection,  review  or  audit  pursuant  to  Articles  IV,  V  or 
VIII  may  have  access  only  to  those  personnel  records  which  fall  within  the  definitions  set  forth  in  Sections 
VI(C)(2)(a)  -  (d)  above,  unless  further  access  is  granted  or  required  by  Federal  or  state  statute  or  regulation. 
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VIL  PAYMENT 

A.  GENERAL 

1 .  Invoicing  and  payment  shall  be  on  a  monthly  basis,  unless  such  other  time  penod  is  set  forth  in  the  Service 
Contract  The  Purchasing  Agency  shall  pay  the  Prouder  for  services  rendered  in  accordance  with  the  terms  of 
the  Service  Contract.  Where  payment  is  in  accordance  with  the  ready  payment  option,  the  Provider  agrees  to 
abide  by  the  provisions  of  815  CMR  3.00.  including,  unless  a  different  penod  is  specified  in  the  Service 
Contract  the  requirement  that  invoices  and  supporting  documentauon  be  submitted  on  or  before  the  tenth  of 
each  month  following  the  deliver,  of  services.  In  no  event  shall  pa>Tnents  under  any  Service  Contract  exceed 
the  rate  and/or  maximum  obligation  of  the  Service  Contract  or  be  directed  to  off-set  costs  which  are  not 
reimbursable  under  Commonwealth  contracts  under  any  provision  of  law.  including  M.G.L.  c.  7.  s  56.  808 
CMR  1.02  and  808  CMR  1.15. 

2.  In  addition  to  any  other  remedies  available  to  the  Commonwealth  by  law  or  contract,  the  Provider's  partial  or 
complete  non-performance  of  any  provision  of  the  Master  Agreement  or  the  Service  Contract  shall  be  grounds 
for  delay,  disallowance,  set-off  or  recoupment  pursuant  to  the  provisions  of  Section  \TJ(C). 

3.  Whenever  it  is  anticipated  that  any  client  funds,  third-party  reimbursement  or  other  governmental  or  private 
funding  will  be  available  as  a  result  of  services  rendered  pursuant  to  the  Service  Contract  the  Purchasing 
Agency  and  the  Provider  shall  incorporate  into  the  Service  Contract  written  provisions  clearly  setting  forth 
responsibility  for  the  collection  of  such  funds,  a  projection  of  the  amount  of  each  type  of  such  funds  and  the 
way(s)  m  which  such  funds  are  to  be  used.  See  also  808  CMR  1.18. 

B.  LATE  PAYMENT 

If.  after  the  submission  of  a  properly  completed  request  for  payment  pursuant  to  Section  \TJ(A)1.  there  is  a  late 
payment  for  the  services  rendered  pursuant  to  a  Service  Contract  the  Purchasing  Agency  shall  pay  late  penaltv 
interest  to  the  Provider,  in  accordance  with  the  requirements  of  MG.L.  c.  29,  s.  29C  and  815  CMR  4.00,  after 
demand  and  confirmation.  However,  where  payment  is  not  made  because  of  disallowance  or  delay  under  Secuon 
VU(C)  late  penalty  interest  shall  not  be  paid 

C.  DISALLOW  ANCE  OR  DELAY  OF  PAYMENT 

1.  GROUNDS  FOR  DISALLOWANCE,  SET-OFF  OR  RECOUPMENT  OF 
PAYMENT 

If  the  Purchasing  Agency  determines  that  the  Provider  has  not  provided  the  services  as  and  to  the  extent  billed 
has  billed  for  services  to  any  person  who  the  Provider  knew  or  should  have  known  was  ineligible  for  services 
according  to  the  terms  of  the  Service  Contract  (including  a  contract  utilizing  a  cost  reimbursement  payment 
mechanism),  has  received  duplicate  or  otherwise  excess  payments  through  error  of  the  Purchasing  Agency  or  the 
Provider,  has  used  contract  payments  for  non-reimbursable  expenses,  or  has  refused  to  permit  inspection  review, 
or  audit  according  to  the  provisions  of  Sections  VIII(C)  and  (D),  the  Purchasing  Agency .  after  giving  the  Provider 
notice  of  such  findings  and  of  its  intent  to  disallow,  in  accordance  with  the  procedures  set  forth  m  Section 
VTI(C)(2),  or  such  other  procedures  as  may  be  agreed  to  by  the  parties,  may  disallow,  set-off  or  recoup  payments. 
Nothing  herein  shall  be  deemed  to  prohibit  the  Purchasing  Agency  from  seeking  correction  of  invoices  and 
limitation  of  payment  to  reflect  actual  billable  services  in  accordance  with  the  terms  of  the  Service  Contract. 

2.  PROCEDURES  FOR  DISALLOW  ANCE 

The  Purchasing  Agency  shall  notify'  the  Provider  immediately  upon  determination  of  the  grounds  for  disallowance, 
recoupment  or  set-off  (hereinafter  referred  to  as  "disallowance"),  shall  specify  the  grounds  for  disallowance  and  the 
amount  of  payment  it  proposes  to  disallow  ,  recoup  or  set-off  (hereinafter  referred  to  as  "disallow ")  and  shall  allow 
a  reasonable  penod  of  time,  but  not  less  than  thirty  (30)  calendar  days,  for  the  Provider  to  show  cause  why 
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disallowance  should  not  be  made.  Should  the  Provider  object  to  all  or  any  part  of  the  disallowance  proposed  it  may 
request  a  hearing  under  Section  VII(C)(6)  within  twenty  (20)  calendar  days  of  the  Purchasing  Agency's  notice. 

3.  METHOD  OF  DISALLOWANCE 

Any  disallowance  by  the  Purchasing  Agency  made  in  accordance  with  Section  VII(C)(2)  and  Section  VII(C)(6) 
shall  be  earned  out  by: 

a)  Deduction  of  the  disallowed  amount  from  a  properly  completed  request  for  payment  for  services  rendered 
pending  with  the  Purchasing  Agency  or  set-off  of  such  disallowance  from  any  money  owed  to  the  Provider  by 
the  Purchasing  Agency;  provided,  that  the  Purchasing  Agency  shall  promptly  submit  to  the  Provider  a  written 
accounting  of  such  disallowance  or  set-off;  or 

b)  Repayment  by  the  Provider  in  the  amount  of  such  disallowance  within  ninety  (90)  calendar  days  following 
request,  or  such  longer  period  as  the  Purchasing  Agency  and  Provider  may  mutually  determine. 

4.  GROUNDS  FOR  DELAY  OF  PAYMENT 

In  the  event  that  the  Principal  Purchasing  Agency  or  Purchasing  Agency  determines  that  the  Provider  has  failed  to 
submit  any  report  or  other  document  required  by  and  within  the  time  period  indicated  in  the  Master  Agreement  or 
Service  Contract,  has  partially  or  completely  non-performed  any  provision  of  the  Master  Agreement  or  Service 
Contract,  or  has  unreasonably  refused  to  permit  inspection,  review,  or  audit  according  to  the  provisions  of  Section 
V(D)  or  Article  VHI,  the  Purchasing  Agency  may  delay  total  or  partial  payment  of  a  voucher  or  invoice,  after 
giving  the  Provider  notice  of  such  failure  or  refusal  and  of  its  intent  to  delay  as  provided  in  Section  VII(C)(5). 

5.  PROCEDURE  FOR  DELAY  OF  PAYMENT 

The  Purchasing  Agency  shall  notify  the  Provider  that  it  intends  to  delay  payment  and  shall  allow  a  reasonable 
period  of  time,  but  not  less  than  thirty  (30)  calendar  days,  for  the  Provider  to  remedy  the  non-compliance.  If  the 
Provider  objects  to  the  delay,  the  Provider  must  request  a  hearing  for  the  purpose  of  showing  why  such  delay 
should  not  occur  within  twenty  (20)  calendar  days  of  the  notice  of  the  Purchasing  Agency's  intent  to  delay  in 
accordance  with  Section  VJJ(C)(6).  The  Purchasing  Agency  may  delay  payment  until  it  receives  such  report(s)  or 
begins  such  inspection,  review,  or  audit  or  until,  if  correctable,  the  Provider  has  satisfactorily  corrected  the  non- 
performance. The  Purchasing  Agency  may  delay  payment  pending  the  outcome  of  the  hearing. 

6.  HEARING  BEFORE  THE  PURCHASING  AGENCY 

The  Provider  shall,  upon  filing  written  notice  within  twenty  (20)  calendar  days  after  receipt  of  notice  under  Section 
VII(C)(2)  or  (5),  be  entitled  to  an  informal  hearing  before  the  Purchasing  Agency  Head  or  a  designee  with  respect 
to  the  proposed  disallowance  or  delay.  Within  fifteen  (15)  calendar  days  of  notice  the  Purchasing  Agency  Head 
or  designee  shall  hold  a  hearing  and  allow  the  Provider  to  present  all  relevant  information.  The  Purchasing 
Agency  Head  or  designee  shall,  within  ten  (10)  calendar  days  thereafter,  reach  a  decision  on  such  disallowance  or 
delay  and  shall  communicate  such  decision  in  writing  to  the  Provider. 
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Vm.  CONTRACT  AUDIT 

A.       MAINTENANCE  OF  RECORDS  AND  ANNUAL  FINANCIAL  REPORTING 
REQUIREMENTS 

1.  FINANCIAL  RECORDS  AND  DATA 

a)  All  providers  and  subcontractors 

(1)  Data 

The  Provider  and  its  subcontractors  shall  keep  on  file  all  data  as  necessary  to  satisfy  applicable  reporting 
requirements  of  the  Division  of  Purchased  Services,  the  Rate  Setting  Commission  of  the  Commonwealth,  or  any 
successor  agencies,  and  Purchasing  Agencies,  and  financial  books,  supporting  documents,  statistical  records,  and 
all  other  records  which  reflect  revenues  associated  with  and  costs  incurred  in  or  allocated  to  any  program  of 
services  rendered  under  the  Service  Contract. 

(2)  Maintenance  of  records 

The  Provider  and  its  subcontractors  shall  maintain  records  of  all  types  of  expenses  and  income  or  other  funds 
pertaining  to  the  program  paid  to  the  Provider  by  every  source,  including  from  each  client.  Books  and  records 
shall  be  maintained  in  accordance  with  generally  accepted  accounting  principles  as  set  forth  in  the  AICPA  Industry 
Audit  Guide  for  Audits  of  Voluntary  Health  and  Welfare  Organizations. 

b)  Additional  requirements  for  providers  and  subcontractors  receiving  federal 
funds 

If  the  Provider  or  a  subcontractor  receives  any  Federal  funds  from  the  Commonwealth,  directly  or  through 
subcontracts,  the  Provider  or  subcontractor  shall  also  keep  data  necessary  to  satisfy  Federal  OMB  Circular  A-133 
and  shall  also  maintain  books  and  records  in  accordance  with  OMB  Circular  A-110  and  OMB  Circular  A-122. 

2.  ANNUAL  FINANCIAL  REPORTING  REQUIREMENTS 

a)  All  providers  and  subcontractors 

The  Provider  and  any  subcontractor  must  comply  with  the  annual  reporting  requirements  set  forth  in  the 
instructions  to  the  UFR.  Any  nonprofit  Provider  receiving  in  excess  of  the  threshold  set  forth  in  OMB  Circular  A- 
133  (currently  $25,000  in  Federal  funds)  from  the  Commonwealth  must  comply  with  OMB  Circular  A-133. 

b)  Additional  requirements  for  nonprofit  providers  and  subcontractors 
receiving  more  than  S100.000  but  less  than  S250.000 

Any  nonprofit  Provider  or  subcontractor  which  receives  more  than  one  hundred  thousand  dollars  ($100,000)  but 
less  than  two  hundred  and  fifty  thousand  dollars  ($250,000)  in  gross  revenue  during  its  fiscal  year  shall  prepare  a 
set  of  financial  statements  in  accordance  with  generally  accepted  accounting  principles  as  set  forth  in  the  AICPA 
Industry  Audit  Guide  for  Audits  for  Voluntary  Health  and  Welfare  Organizations  and  reviewed  by  an  independent 
auditor  in  accordance  with  AICPA  Statements  on  Standards  for  Accounting  and  Review  Services  Nos.  1  and  2  for 
that  fiscal  year,  and  shall  submit  them  to  the  Division  of  Purchased  Services  and  the  Principal  Purchasing  Agency 
on  or  before  the  fifteenth  (15th)  day  of  the  fifth  (5th)  month  after  the  fiscal  year's  end  or  such  later  date  as  the 
Division  of  Purchased  Services  or  Principal  Purchasing  Agency,  as  appropriate,  may  allow.  Unless  otherwise 
exempted  or  excepted,  these  statements  shall  be  in  the  form  of  the  UFR.  For  purposes  of  this  section,  gross 
revenue  shall  not  include  any  gains  or  losses  from  the  sale  of  a  capital  asset. 
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c)  Additional  requirements  for  "for  profit"  providers  and  subcontractors 
receiving  more  than  $100,000 

Any  taxable  "for  profit"  Provider  or  subcontractor  which  receives  more  than  one  hundred  thousand  dollars 
($100,000)  in  gross  revenue  during  its  fiscal  year  shall  prepare  a  set  of  financial  statements  in  accordance  with 
generally  accepted  accounting  principles  for  the  industry  in  which  it  operates  and  must  be  audited  independently  in 
accordance  with  GAGAS  as  set  forth  in  the  US  General  Accounting  Office's  "Standards  for  Audit  of  Governmental 
Organizations.  Programs,  Activities,  and  Functions"  for  that  fiscal  year,  and  shall  submit  it  to  the  Division  of 
Purchased  Services  and  the  Principal  Purchasing  Agency  on  or  before  the  fifteenth  (15th)  day  of  the  fifth  (5th) 
month  after  the  fiscal  year's  end,  or  such  later  date  as  the  Division  of  Purchased  Services  or  Principal  Purchasing 
Agency,  as  appropriate,  may  allow.  Unless  otherwise  exempted  or  excepted,  these  statements  shall  be  in  the  form 
of  the  UFR.  For  purposes  of  this  section,  gross  revenue  shall  not  include  any  gains  or  losses  from  the  sale  of  a 
capital  asset. 

d)  Additional  requirements  for  nonprofit  providers  and  subcontractors 
receiving  more  than  $250,000 

Any  nonprofit  Provider  or  subcontractor  which  receives  more  than  two  hundred  and  fifty  thousand  dollars 
($250,000)  in  gross  revenue  during  its  fiscal  year  shall  prepare  a  set  of  financial  statements  in  accordance  with 
generally  accepted  accounting  principles  as  set  forth  in  the  AICPA  Industry  Audit  Guide  for  Audits  for  Voluntary 
Health  and  Welfare  Organizations  and  audited  independently  in  accordance  with  GAGAS  as  set  forth  in  the  US 
General  Accounting  Office's  "Standards  for  Audit  of  Governmental  Organizations,  Programs,  Activities,  and 
Functions"  for  that  fiscal  year,  and  shall  submit  it  to  the  Division  of  Purchased  Services  and  the  Principal 
Purchasing  Agency  on  or  before  the  fifteenth  (15th)  day  of  the  fifth  (5th)  month  after  the  fiscal  year's  end,  or  such 
later  date  as  the  Division  of  Purchased  Services  or  the  Principal  Purchasing  Agency,  as  appropriate,  may  allow 
Unless  otherwise  exempted  or  excepted,  these  statements  shall  be  in  the  form  of  the  UFR.  For  the  purposes  of  this 
section,  gross  revenue  shall  not  include  any  gains  or  losses  from  the  sale  of  a  capital  asset. 

B.  INVENTORY 

Any  Provider  which  is  in  possession  of  furnishings  or  equipment  to  which  the  Purchasing  Agency  has  title  shall 
label,  maintain,  and  keep  on  file  a  written  inventory  of  all  such  property.  Said  inventory  shall  contain  the  source  of 
funding,  the  description  and  location  of  each  item  as  well  as  such  other  information  as  may  be  required  by  the 
Purchasing  Agency.  Upon  termination  of  the  provider's  service  contracts  with  the  purchasing  agency,  the  property 
shall  be  returned  to  the  purchasing  agency  or  transferred  to  another  provider  doing  business  with  the 
Commonwealth  for  its  use,  as  directed  by  the  purchasing  agency.  Any  Provider  in  possession  of  furnishings  or 
equipment  purchased  with  Federal  funds  furnished  by  the  Commonwealth  shall  comply  with  the  property 
management  standards  of  OMB  Circular  A-l  10. 

C.  INSPECTION,  REVIEW,  AND  AUDIT  OF  RECORDS  BY  GOVERNMENTAL 
ENTITIES 

The  Provider  shall  hold  available  at  all  reasonable  times  during  the  business  day,  for  the  period  set  forth  in  Section 
Vm(E)  below,  at  the  premises  where  they  are  normally  kept,  and  shall  make  reasonably  available  within  the 
Commonwealth,  the  fiscal  and  administrative  records  specified  in  Section  VTII(A),  other  compilations  of  data 
which  pertain  to  the  provisions  and  requirements  of  the  Master  Agreement  or  Service  Contract,  and  records  of  any 
related  party  transaction  with  the  Provider  associated  with  the  provision  of  services  described  in  the  Service 
Contract,  for  inspection,  review  or  audit  by  political  subdivisions  of  the  Federal  government,  the  Governor,  the 
State  Auditor,  the  Division  of  Purchased  Services,  the  Massachusetts  Rate  Setting  Commission,  or  any  successor 
agencies,  the  Executive  Office,  the  Purchasing  Agency,  or  their  authorized  representatives  or  designees 
("governmental  units").  This  right  also  includes  timely  and  reasonable  access  to  the  Provider's  personnel  for  the 
purpose  of  interview  and  discussion  related  to  those  records.  In  addition  to  all  other  remedies  provided  by  law,  the 
General  Conditions  or  the  Service  Contract,  the  Provider's  failure  to  comply  with  the  requirements  of  Sections 
VTII(C)  and  (D),  irrespective  of  the  reason  for  doing  so,  may  result  in  delay  or  disallowance  of  payment  of  the 
expenses  relative  to  which  documentation  sufficient  to  meet  the  governmental  agencies'  inspection  or  auditing 
standards  is  not  provided.    Where  a  finding,  after  inspection,  review  or  audit,  warrants  such  action,  the 
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Commonwealth  shall  disallow  reimbursement  and/or  recover  funds  or  take  such  other  action  deemed  appropriate 
pursuant  to  the  Division  of  Purchased  Services'  policy  on  audit  resolution. 

D.  INSPECTION,  REVIEW  AND  AUDIT  PROCEDURES  OF  THE  DIVISION  OF 
PURCHASED  SERVICES  AND  PURCHASING  AGENCY 

1.  INSPECTION  AND  REVIEW  OF  RECORDS 

Inspection  and  review  of  records  may  be  conducted  in  accordance  with  Division  of  Purchased  Services  or 
Purchasing  Agency  policy. 

2.  AUDIT  OF  RECORDS  BY  THE  DIVISION  OF  PURCHASED  SERVICES 
OR  PURCHASING  AGENCY 

Audit  of  records  by  the  Division  of  Purchased  Services  or  Purchasing  Agency  shall  be  conducted  according  to  the 
"Standards  for  Audit  of  Governmental  Organizations,  Programs,  Activities,  and  Functions",  as  published  by  the 
United  States  General  Accounting  Office,  and  may  be  conducted  only  in  accordance  with  the  following  procedures: 

a)  Except  when  the  Division  of  Purchased  Services  or  Purchasing  Agency  has  reasonable  grounds  to  suspect 
fraudulent  or  criminal  activity  or  material  breach  of  the  Master  Agreement  or  Service  Contract  it  shall  give 
advance  written  notice  to  the  Provider  of  at  least  fifteen  (15)  calendar  days  from  postmark,  of  the  purpose, 
scope,  expected  duration,  written  instrument(s)  expected  to  be  used  in  and  person(s)  conducting  inspection, 
review  or  audit  The  Division  of  Purchased  Services  or  Purchasing  Agency  shall  have  the  right  to  inspect 
documents  in  addition  to  those  listed  in  the  original  notice  if,  while  conducting  said  audit,  the  Purchasing- 
Agency  deems  it  reasonable  and  necessary  to  do  so. 

b)  The  Division  of  Purchased  Services  or  Purchasing  Agency  shall  conduct  all  audits  with  the  minimal  possible 
disruption  to  the  provision  of  services  hereunder. 

c)  Upon  its  completion  of  a  preliminary  report  of  any  audit,  unless  government  auditing  standards  require 
otherwise,  the  Division  of  Purchased  Services  or  Purchasing  Agency  shall  forward  a  copy  thereof  to  the 
Provider  for  comment  and  shall  afford  the  Provider  an  exit  conference  for  discussion  of  the  preliminary  report. 
Any  comments  submitted  by  the  Provider  within  twenty  (20)  calendar  days  of  the  exit  conference  shall  be 
considered  by  the  Division  of  Purchased  Services  and  Purchasing  Agency  in  its  preparation  of,  and  shall  be 
included  in,  the  final  report 

E.  LENGTH  OF  RETENTION  PERIOD 

1.  Unless  specifically  governed  by  Purchasing  Agency  regulations  or  Section  VTII(E)(2),  all  records  specified  in 
Article  Vm,  shall  be  kept  for  a  period  of  six  (6)  years  starting  on  the  first  day  after  termination  of  the  Service 
Contract  or  starting  on  the  first  day  after  receipt  of  the  final  payment  under  the  service  contract  or  for  the 
period  for  which  records  of  the  same  type  must  be  retained  by  state  agencies  pursuant  to  statute  or  the 
guidelines  promulgated  by  the  Records  Conservation  Board,  whichever  period  is  longer.  In  addition,  any 
Provider  receiving  Federal  funds  from  the  Commonwealth  must  comply  with  the  retention  and  custodial 
requirements  for  records  contained  in  OMB  Circular  A-l  10. 

2.  If  any  litigation,  claim,  negotiation,  audit  or  other  action  involving  the  records  has  been  started  before  the 
expiration  of  the  applicable  retention  period,  all  records  shall  be  retained  until  completion  of  the  action  and 
resolution  of  all  issues  which  arise  from  it  or  until  the  end  of  the  regular  period,  whichever  is  later. 

3 .  In  order  to  avoid  duplicate  record  keeping,  the  Purchasing  Agency  may  make  special  arrangements  with  the 
Provider  to  retain  any  records  which  are  continuously  needed  for  joint  use  The  Purchasing  Agency  may 
accept  transfer  of  records  to  its  custody  when  it  determines  that  the  records  possess  long-term  retention  value 
When  the  records  are  transferred  to  or  maintained  by  the  Purchasing  Agency,  the  retention  requirement  is  not 
applicable  to  the  Provider. 
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IX.  FORUM  AND  CHOICE  OF  LAW 

Any  actions  arising  out  of  the  Agreement  or  Service  Contract  shall  be  governed  by  the  laws  of  the  Commonwealth 
of  Massachusetts,  and  shall  be  brought  in  a  state  or  Federal  court  within  the  Commonwealth,  which  shall  have 
exclusive  jurisdiction. 

X.  ADDITIONAL  PROVISIONS  APPLICABLE  TO  PROVIDERS 
RECEIVING  FEDERAL  FUNDS 

A.  PROVIDER  RESPONSIBILITIES  GENERALLY 

As  set  forth  elsewhere  herein,  the  Provider  must  satisfy,  where  applicable,  the  provisions  of  OMB  Circulars  A- 
1 10.  "Uniform  Administrative  Requirements  for  Grants  and  Agreements  with  Institutions  of  Higher  Education, 
Hospitals  and  Other  Nonprofit  Organizations,"  A-122,  "Cost  Principles  for  Nonprofit  Organizations,"  A-128, 
"Audits  of  State  and  Local  Governments,"  and  A- 13  3,  "Audits  of  Institutions  of  Higher  Education." 

B.  MANDATORY  CONTRACT  PROVISIONS 

If  the  Provider  receives  Federal  funds  from  the  Commonwealth,  in  accordance  with  OMB  Circular  A-110,  it 
further  agrees  to  the  following: 

1.  EQUAL  EMPLOYMENT  OPPORTUNITY 

All  contracts  entered  into  by  a  Provider  shall  contain  a  provision  requiring  compliance  with  Federal  Executive 
Order  11246,  "Equal  Employment  Opportunity,"  as  amended  by  Executive  Order  11375,  "Amending  Executive 
Order  1 1246  Relating  to  Equal  Employment  Opportunity  ,"  and  as  supplemented  by  regulations  at  41  CFR  part  60. 
"Office  of  Federal  Contract  Compliance  Programs,  Equal  Employment  Opportunity,  Department  of  Labor." 

2.  CONTRACT  WORK  HOURS  AND  SAFETY  STANDARDS 

If  the  Provider  employs  mechanics  or  laborers  to  fulfill  its  contract  obligations,  it  will  comply  with  Sections  102  of 
the  Contract  Work  Hours  and  Safety  Standards  Act  (40  USC  327-333),  as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5). 

3.  CLEAN  AIR  AND  WATER  POLLUTION  CONTROL  ACTS 

If  the  Provider  receives  more  than  $100,000  in  Federal  funds,  the  Provider  agrees  to  comply  with  any  applicable 
standards,  orders  or  regulations  issued  pursuant  to  the  Clean  Air  Act  (42  USC  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (33  USC  1251  et  seq.) 

XI.  SEVERABILITY 

If  any  provision  of  the  General  Conditions  is  found  to  be  illegal,  unenforceable  or  void,  then  both  parties  shall  be 
relieved  of  all  obligations  under  that  provision;  provided  however,  that  the  remainder  of  the  provisions  shall  be 
enforced  to  the  fullest  extent  permitted  by  law. 
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ATTACHMENT  4:  MASTER  AGREEMENT: 

EXECUTIVE   OFFICE  OF  HEALTH   AND  HUMAN    ,  , 

SERVICES  SECRETARIAT  CONDITIONS 


Pursuant  to  the  Master  Agreement  for  Social  Service  Programs,  this  Secretariat  Condition  has 
been  promulgated  and  made  a  part  of  the  Provider's  agreement  with  the  Commonwealth,  effective 
July  1,  1995. 

CRITICAL  SERVICES  PROCUREMENT 

In  order  to  ensure  continuity  of  care  to  Commonwealth  clients  where  a  Service  Contract 
for  a  residential  program  has  been  terminated  because  of  a  Provider's  breach,  the  Executive 
Office  for  Health  and  Human  Services  ("EOHHS")  has  promulgated  the  following  Secretariat 
Condition  to  the  Master  Agreement.  This  condition  shall  be  applicable  to  all  residential  services 
for  which  EOHHS  Purchasing  Agencies  purchase  at  least  50%  of  the  capacity  of  the  residential 
program.  Service  Contracts  to  which  this  provision  applies  shall  be  deemed  Critical  Services 
contracts.  Where  more  than  one  EOHHS  Purchasing  Agency  purchases  the  program,  the 
Principal  Purchasing  Agency,  or  other  Purchasing  Agency  designated  by  EOHHS  ("EOHHS 
Purchasing  Agency")  shall  be  responsible  for  coordinating  or  otherwise  negotiating  on  behalf  of 
the  Commonwealth  as  described  below. 

In  the  event  of  termination  under  Section  IV  of  the  General  Conditions  of  the  Master 
Agreement  for  the  Provider's  breach,  default  or  emergency  of  a  Critical  Service  contract,  the 
following  additional  provision  shall  apply: 

Upon  the  request  of  the  EOHHS  Purchasing  Agency,  the  Provider  shall  participate  in  good 
faith  negotiations  with  the  EOHHS  Purchasing  Agency,  the  Successor  Provider  and,  where 
appropriate,  the  building  owner  and  financial  institution,  over  the  temporary  use  and  occupancy 
of  the  building  by  the  Successor  Provider.  The  scope  of  negotiations  shall  include,  but  not  be 
limited  to,  the  duration  and  other  terms  of  the  temporary  use  and  occupancy.  While  nothing  in 
this  Condition  shall  require  any  party  to  the  negotiations  to  reach  an  agreement,  the  parties  shall 
make  their  best  efforts  to  ensure  the  continuity  of  residential  client  care  while  the  EOHHS 
Purchasing  Agency  is  identifying  alternative  residential  locations. 

This  provision  shall  remain  in  effect  until  the  enactment  of  legislation  authorizing  the  court 
appointment  of  a  receiver  in  emergency  situations  in  which  clients  of  a  Provider  are  in  imminent 
danger  of  harm. 
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DIVISION  OF  PURCHASED  SERVICES 
SUMMARY  SHEET 

REIMBURSABLE  AND  NON-REIMBURSABLE  OPERATING  COSTS 

NOTE:  This  summary  sheet  has  been  updated  to  reflect  amendments  to 
regulation  808  CMR  1 .00  as  of  July  1,  1995,  and  supersedes  the  version  dated 
August  1 993  where  inconsistencies  exist. 

INTRODUCTION 

Funds  received  from  a  Commonwealth  purchasing  agency  for  the  provision  of  a 
social  service  program  may  only  be  used  by  a  provider  agency  for  costs  which  are 
"reimbursable  operating  costs"  as  defined  in  Division  of  Purchased  Services  regulation 
808  CMR  1 .02.  This  rule  applies  to  the  expenditure  of  funds  received  for  programs 
purchased  pursuant  to  a  purchase-of-service  contract  and  pursuant  to  the 
Commonwealth's  special  education  law,  M.G.L.  C.71B. 

In  addition,  certain  costs  have  been  specifically  identified  as  non-reimbursable  in 
regulation  808  CMR  1.15  so  that  in  no  circumstance  may  funds  from  purchasing 
agencies  be  budgeted  or  used  for  these  costs.  Even  funds  from  Commonwealth  sources 
that  are  allocated  to  defray  agency  administration  expenses  or  funds  properly 
accumulated  pursuant  to  the  surplus  revenue  retention  provisions  of  regulation  808  CMR 
1.17  cannot  be  used  for  non-reimbursable  items.  Funds  received  in  payment  for  an 
approved  special  education  program,  where  the  price  used  for  payment  purposes  is  the 
Commonwealth  developed  price,  regardless  of  source  of  payment,  may  also  not  be  used 
for  non-reimbursable  items.  Expenses  in  a  Commonwealth  purchased  program  that  are 
not  reimbursable  in  programs  purchased  by  the  Commonwealth  must  be  offset  with  other 
provider  funds;  public  dollars  which  are  used  for  non-reimbursable  expenses  are  subject 
to  recoupment  through  a  variety  of  mechanisms. 

In  this  summary  sheet,  we  attempt  to  assist  purchasing  agencies  and  providers  in 
making  the  determinations  necessary  for  deciding  what  are  reimbursable  operating  costs 
under  808  CMR  1 .02  and  808  CMR  1.15  in  Commonwealth  purchased  programs. 

Regulatory  Reference: 

Division  of  Purchased  Services  regulation  808  CMR  1 .00  (effective  July  1 ,  1995), 
in  particular  sections  808  CMR  1 .02  (definition  of  "reimbursable  operating  costs") 
and  808  CMR  1.15  (listing  of  specific  non-reimbursable  costs). 


Other  Informational  Material: 

Office  of  Management  and  Budget  Circular  No.  A-122,  "Cost  Principles  for 
Nonprofit  Organizations"  (as  updated  March  17,  1981) 

REIMBURSABLE  OPERATING  COSTS 

808  CMR  1.15  states  as  follows: 

Funds  received  from  Purchasing  Agencies  may  be  used  only  for  reimbursable 
operating  costs  as  defined  in  808  CMR  1 .02.  In  addition,  funds  may  not  be  used 
for  costs  specifically  identified  in  808  CMR  1.15  as  non-reimbursable. 
Expenditures  not  in  accordance  with  this  paragraph  are  subject  to  recoupment 
and,  where  appropriate,  the  program  price  is  subject  to  adjustment. 

808  CMR  1 .02  defines  reimbursable  operating  costs  as  follows: 

Those  costs  reasonably  incurred  in  providing  the  services  described  in  the  service 
contract  and/or,  in  the  case  of  a  program  approved  under  the  provisions  of  M.G.L. 
c.  71 B,  in  providing  the  services  mandated  by  the  Department  of  Education  or 
included  in  a  program  price  approval  by  the  Division  of  Purchased  Services,  with 
the  exception  of  costs  enumerated  in  808  CMR  1. 15.  Operating  costs  shall  be 
considered  "reasonably  incuned"  only  if  they  are  reasonable  and  allocable  using  the 
standards  contained  in  Federal  Office  of  Management  and  Budget  Circular  A-1 22. 

The  0MB  Circular  No.  A-122  standards  for  reasonable  are  as  follows: 

3.  Reasonable  costs.  A  cost  is  reasonable  if,  in  its  nature  or  amount,  it  does 
not  exceed  that  which  would  be  incurred  by  a  prudent  person  under  the 

circumstances  prevailing  at  the  time  the  decision  was  made  to  incur  the  costs  

In  determining  the  reasonableness  of  a  given  cost,  consideration  shall  be  given  to: 

a.  Whether  the  cost  is  of  a  type  generally  recognized  as  ordinary  and 
necessary  for  the  operation  of  the  organization  or  the  performance  of  the 
award  /in  this  case,  the  performance  of  the  contract  and  the  delivery  of 
program  services/. 

b.  The  restraints  or  requirements  imposed  by  such  factors  as  generally 
accepted  sound  business  practices,  arms  length  bargaining,  Federal  and 
State  laws  and  regulations,  and  terms  and  conditions  of  the  award. 

c.  Whether  the  individuals  concerned  acted  with  prudence  in  the 
circumstances,  considering  their  responsibilities  to  the  organization,  its 
members,  employees,  and  clients,  the  public  at  large,  and  the  Government. 

d.  Significant  deviations  from  the  established  practices  of  the  organization 
which  may  unjustifiably  increase  the  award  costs. 
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OMB  Circular  No.  A-122  also  describes  allocable  costs  as  follows: 


4.  Allocable  costs. 

a.  A  cost  is  allocable  to  a  particular  cost  objective,  such  as  a  grant,  project, 
service  or  other  activity,  in  accordance  with  the  relative  benefits  received. 
A  cost  is  allocable  to  a  Government  award  if  it  is  treated  consistently  with 
other  cost  incurred  for  the  same  purpose  in  like  circumstances  and  if  it: 
(7 J  Is  incurred  specifically  for  the  award. 

(2)  Benefits  both  the  award  and  other  work  and  can  be  distributed  in 
reasonable  proportion  to  the  benefits  received. 

(3)  Is  necessary  to  the  overall  operation  of  the  organization,  although  a 
direct  relationship  to  any  particular  cost  objective  cannot  be  shown. 

b.  Any  cost  allocable  to  a  particular  award  or  other  cost  objective  under  these 
principles  may  not  be  shifted  to  other  Federal  awards  to  overcome  funding 
deficiencies,  or  to  avoid  restrictions  imposed  by  law  or  by  the  terms  of  the 
award. 

Thus,  in  determining  reimbursability,  one  must  assess  whether  the  cost  is  incurred  for  the 
program,  is  reasonable  both  in  its  nature  and  its  amount,  and  is  properly  allocable. 

Costs  Incurred  in  Providing  the  Contracted  or  Mandated  Services.  The  first  step 

then  in  assessing  whether  a  cost  is  reimbursable  involves  determining  whether  a  cost 
would  be  "reasonably  incurred  in  providing  the  services  described  in  the  contract"  or,  in 
the  case  of  a  special  education  program,  "in  providing  the  services  mandated  by  the 
Department  of  Education  or  included  in  a  program  price  approval  by  the  Division  of 
Purchased  Services."  This  requires  an  examination  of  the  agreement  between  the 
provider  and  the  purchasing  agency  to  determine  whether  the  purchasing  agency 
anticipated  paying  for  the  cost  because  it  was  contained  in  the  program  budget  or 
because  the  cost  is  necessary  for  the  provider  to  deliver  the  services  mandated  by  the 
Department  of  Education.  In  essence,  the  question  to  be  answered  is:  Is  the  expenditure 
within  the  scope  of  the  agreement? 

Reasonable  in  Nature.  OMB  Circular  A-122(3)  requires  that  to  be  reimbursable,  an 
expense  must  be  reasonable  in  nature  and  be  of  the  kind  that  "would  be  incurred  by  a 
prudent  person  under  the  circumstances."  In  making  this  determination,  A-1 22  suggests 
the  expense  be  compared  to  the  "type  generally  recognized  as  ordinary  and  necessary  for 
the  operation  of  the  organization  or  the  performance  of  the  award."  Note  that  an 
expense  is  not  reimbursable  simply  because  it  satisfies  some  element  of  its  agency's 
mission.  The  cost  must  be  "ordinary  and  necessary"  for  the  provision  of  the  particular 
services  that  the  purchasing  agency  has  agreed  to  buy.  Experience  suggests  that  if  the 
program  budget  is  developed  directly  from  the  proposal  or  contract  Attachment  A  (the 
service  description  of  what  the  purchasing  agency  is  agreeing  to  buy),  then  most  of  the 
resulting  budget  items  will  be  "ordinary  and  necessary"  for  the  program. 
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Reasonable  in  Amount.  In  order  to  be  reimbursable,  the  expense  must  also  be 
reasonable  in  amount.  In  considering  the  amount  of  an  expenditure,  Circular  A-122 
suggests  that  we  consider  whether  the  amount  "exceeds  that  which  would  be  incurred 
by  a  prudent  person."  Prudence  is  supported  by  the  use  of  good  business  practices  or 
demonstration  of  arms  length  bargaining.  Webster's  dictionary  provides  further  guidance 
on  what  is  "reasonable"  by  the  use  of  the  term  "moderate."  By  contrast,  unreasonable 
costs  are  defined  in  808  CMR  1 .1  5(1 )  as  "any  amount  paid  for  goods  or  services  which 
is  greater  than  either  market  price  or  the  amount  paid  by  comparable  agencies.  .  ." 

Allocable.  In  addition  to  the  above  consideration  to  be  reimbursable,  expenses  must  also 
be  properly  allocable  to  Commonwealth  programs.  Generally,  if  an  expense  is  contained 
in  the  program  budget,  contract  Attachment  A,  or  is  necessary  for  the  delivery  of  the 
mandated  program  of  services,  then  the  resulting  expense  will  likely  be  considered 
reimbursable.  For  detailed  discussion  of  general  costs  allocation  principles  governing 
Commonwealth  contracts  please  see  0MB  Circular  A-1 22,  808  CMR  1 .1 5(26),  the  audit 
recordkeeping  provisions  associated  with  the  Uniform  Financial  Statements  and 
Independent  Auditor's  Report  (UFR)  and  generally  accepted  accounting  principles 
("GAAP"). 

When  it  is  still  unclear  if  a  cost  is  reimbursable,  then  the  provider  should  seek  the 
advice  of  the  purchasing  agency  prior  to  the  expenditure  of  funds  for  the  questionable 
purpose.  Early  communication  may  prevent  future  misunderstandings,  as  well  as  may 
eliminate  audit  issues.  Generally,  it  is  prudent  to  assume  a  questionable  cost  is  non- 
reimbursable, unless  otherwise  confirmed. 

NON-REIMBURSABLE  COSTS 

In  addition  to  costs  that  are  not  reimbursable  because  they  are  not  ordinary  and 
necessary  for  the  delivery  of  what  the  Commonwealth  is  buying,  there  are  costs  which 
have  been  specifically  identified  as  non-reimbursable  because  of  Commonwealth  and 
Federal  legal  restrictions.  These  special  "non-reimbursable  costs"  are  delineated  in 
Division  of  Purchased  Services  regulation  808  CMR  1.15. 

A  determination  must  first  be  made  that  an  expense  is  potentially  reimbursable 
under  808  CMR  1 .02  (see  discussion  above)  before  considering  the  additional  restrictions 
imposed  under  808  CMR  1.15.  808  CMR  1.15  further  emphasizes  that  in  paying  for 
a  social  service  program  the  Commonwealth  should  only  pay  for  program  related, 
reasonable  and  documented  expenditures.  See  in  particular,  808  CMR  1 .1 5(1 ),  (1 2),  and 
(26). 

While  all  of  the  provisions  of  808  CMR  1.15  should  be  reviewed,  a  number  of 
them  are  highlighted  below  and  certain  sections  of  those  provisions  are  further  clarified: 
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(1 )  Unreasonable  Costs.  Any  amount  paid  for  goods  or  services  which  is  greater  than 
either  the  market  price  or  the  amount  paid  by  comparable  agencies  or  governmental  units 
within  or  outside  of  the  Commonwealth. 

In  most  instances,  the  reimbursement  amount  for  a  program  component  should  not 
exceed  the  range  for  the  component  contained  in  the  Component  Price  Catalog, 
published  by  the  Division  of  Purchased  Services  (also  under  808  CMR  3.00)  unless 
unrestricted  provider  funds  make  up  the  difference.  The  portion  of  administrative 
expenses  incurred  or  allocated  to  programs  which  exceeds  the  negotiated 
administrative  cap  is  considered  unreasonable  and  therefore  non-reimbursable. 

Where  items  are  not  listed  in  the  Catalog,  other  appropriate  sources  of  information 
are  available  for  determining  market  prices.  For  instance,  the  market  price  and  the 
price  paid  by  other  organizations  for  general  transportation  vehicles  would  be 
established  by  using  the  manufacturer's  fleet  price  for  general  transportation 
vehicles  or  by  consulting  publications  on  vehicle  costs  issued  by  insurance 
companies.  In  addition,  808  CMR  1 .1 5(23)  further  provides  that  luxury  items  are 
not  reimbursable  in  Commonwealth  programs. 

(5)  Certain  Salaries  and  Consultant  Compensation.  Those  salaries,  wages,  and  consultant 
compensation  considered  to  be  excessive  by  the  Division,  in  light  of  salaries,  wages  and 
consultant  compensation  of  other  comparable  providers. 

In  most  instances  the  budgeted  amount  for  program  salaries,  wages,  and 
consultant  compensation  should  not  exceed  the  price  ranges  contained  in  the 
Component  Price  Catalog  for  these  positions  or  components.  Generally,  salary  and 
consultant  costs  need  to  be  specifically  negotiated  in  advance  and  incorporated 
in  the  program  budget  to  be  considered  potentially  reimbursable.  Use  of  related 
parties  as  consultants  should  always  be  given  close  scrutiny  and  must  meet  the 
conditions  detailed  in  808  CMR  1 .1 5(8).  Generally,  providers  are  advised  to  utilize 
sound  business  practice  or  a  formal  procurement  process  in  selecting  consultants 
and  to  maintain  careful  documentation  of  these  expenses.  Again,  salaries,  wages 
and  consultant  compensation  must  be  program  related  pursuant  to  808  CMR  1 .02 
and  808  CMR  1.15(12)  to  be  considered  potentially  reimbursable. 

(6 J  Bad  Debts.  Those  amounts  which  represent  uncollectible  accounts  receivable 
(whether  estimated  or  actual),  and  any  related  legal  cost. 

This  provision  is  not  intended  to  limit  valid  program  debt  collection  efforts  through 
the  use  of  legal  representatives,  but  is  intended  to  discourage  the  frivolous  pursuit 
of  claims.  Expenses  associated  with  the  successful  collection  of  valid/legally 
enforceable  debts  for  programs  being  purchased  by  the  Commonwealth  are 
reimbursable.  However,  when  all  legal  avenues  of  collection  have  not  been 
exhausted,  then  any  expenses  incurred  in  the  unsuccessful  pursuit  of  such 
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disputed  debt  are  not  reimbursable.  In  addition,  should  a  court  of  law  determine 
that  a  claim  is  not  valid,  then  the  expenses  incurred  in  pursuing  the  claimed  debt 
are  also  not  reimbursable.  Further,  the  amount  of  any  debt  owed  by  non- 
Commonwealth  entities  is  not  reimbursable  by  the  Commonwealth. 

{8)  Related  Party  Transaction  Costs.  Costs  which  are  associated  with  a  related  party 
transaction  are  reimbursable  only  to  the  extent  that  the  costs  do  not  exceed  the  lesser 
of  either  the  related  party's  actual  costs,  excluding  costs  which  would  not  be 
reimbursable  operating  costs  under  808  CMR  1.02  and  808  CMR  1.15,  or  market  price; 
provided  that  transactions  with  a  related  party  totaling  less  than  $100  annually  may  be 
reimbursed  at  market 

This  regulatory  language  was  revised  by  DPS  in  1 994  and  is  intended  to  establish 
a  general  rule  that  the  reimbursable  costs  of  related  party  transactions  shall  be 
limited  to  the  actual  cost  of  a  particular  good,  service,  or  facility  when  incurred  by 
the  related  party,  or  to  the  market  price  -  whichever  is  lower.  Further,  these  costs 
are  reimbursable  only  to  the  extent  that  they  would  have  been  allowable  under  the 
reimbursable  operating  costs  provision  of  808  CMR  1 .02  and  the  non-reimbursable 
cost  provisions  of  808  CMR  1.15  if  the  provider  itself  had  incurred  the  costs. 

For  related  party  real  estate  transactions,  the  reimbursable  costs  are  based  on 
those  costs  which  would  be  allowable  for  the  primary  provider,  which  are  typically 
construed  to  include  depreciation  (as  limited  by  the  provisions  of  808  CMR  1.15 
(2)),  interest  (as  limited  by  808  CMR  1.15  (3)),  and  allowances  for  routine 
operating  expenses,  repairs  and  maintenance  of  the  property  in  question. 

Please  note  that  808  CMR  1 .04(5)  also  requires  that  providers  give  prior  notice 
of  a  related  party  condition  or  transaction.  This  can  occur  through  some  of  the 
already  existing  disclosure  opportunities,  such  as  in  proposal  submissions,  in  the 
Affidavit  of  Compliance  (Attachment  3  of  the  Master  Agreement),  on  the 
organizational  chart  submitted  for  annual  contract  prequalification,  or  during 
contract  and/or  amendment  negotiations.  Otherwise  separate  advance  notice  must 
be  provided,  as  specified  in  808  CMR  1 .04(5).  Failure  to  comply  with  the  notice 
requirements  may  result  in  the  imposition  of  penalties. 

(91  Certain  Fringe  Benefits. 

(a)  Fringe  benefits  determined  to  be  excessive  in  light  of  salary  levels  and  benefits  of 
other  comparable  providers  and  fringe  benefits  to  the  extent  they  are  not  available  to  all 
employees  under  an  established  policy  of  the  provider.  Disparities  in  benefits  among 
employees  attributable  to  length  of  service,  collective  bargaining  agreements  or  regular 
hours  of  employment  shall  not  result  in  the  exclusion  of  such  costs. 

(b)  Employer  contributions  to  pension,  annuity  and  retirement  plans  which  have  been 
denied  approval  by  the  Internal  Revenue  Service. 
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To  be  reimbursable,  fringe  benefits  must  be  available  to  all  employees  under  an 
established  written  policy  (in  accordance  with  GAAP)  of  the  provider  and  must  not 
be  excessive  in  comparison  to  salary  and  benefit  levels  of  other  similar  providers. 
The  policy  may  include  provisions  that  permit  the  availability  of  different  levels  and 
types  of  fringe  benefits  for  employees  based  upon  the  employee's  length  of 
service,  collective  bargaining  agreements  or  regular  hours  of  employment. 
However,  please  note  that  fringe  benefits  available  only  to  management,  such  as 
a  special  pension  benefit  or  reimbursement  for  college  course  work,  are  not 
reimbursable  expenses  to  state  contracts. 

Bonuses  are  not  considered  a  fringe  benefit;  rather,  they  are  properly  classified  as 
a  salary  allowance  when  attributable  to  services  rendered  by  an  employee. 
Bonuses  are  a  negotiable  item,  which  are  added  to  salaries  in  the  budget  and  in 
the  financial  statements.  The  net  salary  amounts  must  not  exceed  what  is 
considered  a  reasonable  compensation  to  be  reimbursable.  There  are  two  ways 
to  furnish  bonuses  to  employees:  one  is  a  fixed  bonus  as  part  of  an  employee's 
salary  based  on  terms  incorporated  into  his  or  her  written  employment  agreement, 
and  the  second  is  through  a  provider's  written  employee  morale,  health  and 
welfare  policy,  which  makes  available  bonuses  to  all  employees  based  on 
exceptional  employee  performance.  See  Section  162  of  the  Internal  Revenue 
Code  and  808  CMR  1 .1 5(20)  for  further  guidance. 

A  provider's  employee  morale,  health  and  welfare  policy  is  also  frequently 
confused  with  and  inappropriately  budgeted  and/or  reported  as  fringe  benefits. 
Costs  associated  with  the  provider's  employee  morale,  health  and  welfare  policy 
are  not  budgeted  and/or  reported  on  the  UFR  separately,  as  fringe  benefits,  but 
rather  under  Administrative  Support,  Direct  Care  or  Occupancy  costs,  as 
applicable.  Bonuses  that  are  provided  to  management  in  addition  to  a  fixed  bonus 
awarded  pursuant  to  the  terms  of  an  employment  agreement  and  not  as  part  of 
a  Board  approved  employee  morale,  health  and  welfare  plan  are  not  reimbursable. 
However,  unlike  fringe  benefits,  the  provider's  employee  morale,  health  and 
welfare  policy  may  exclude  members  of  management  from  benefiting  or 
participating  in  the  employee  morale,  health  and  welfare  activities  of  the  provider. 
Further  information  concerning  the  reimbursement  of  employee,  morale,  health  and 
welfare  activities  is  available  in  the  DPS  publication  "Additional  Questions  and 
Answers  on  Audit  and  Preparation  of  the  UFR  for  Providers  and  Their  Independent 
Auditors"  issued  May  1995,  and  in  OMB  Circular  A-122. 

(10)  Fundraising  Expense.  The  cost  of  activities  which  have  as  their  primary  purpose 
the  raising  of  capita/  or  obtaining  contributions  including  the  costs  associated  with  gifts 
and  bequests.  However,  if  the  program  does  not,  or  cannot  reasonably  be  expected  to, 
receive  federal  funds,  the  raising  of  capital  or  obtaining  contributions  for  Commonwealth 
programs  may  be  off-set  against  revenue  generated,  except  no  loss  will  be  reimbursable. 
To  be  reimbursable,  the  provider  must  maintain  accounting  systems  which  adequately 
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segregate  those  fundraising  expenses  and  revenues  associated  with  Commonwealth 
purchased  programs  from  other  provider  programs  in  accordance  with  generally  accepted 
accounting  principles. 

Commonwealth  program  revenues  may  be  used  to  defray  fundraising  costs  in 
Commonwealth  purchased  programs  which  do  not  receive  federal  assistance  only 
if  the  fundraising  activity  generates  revenues  in  excess  of  the  expenses  incurred 
for  the  fundraising  effort. 

(12)  Non-Program  Expenses.  Expenses  of  the  provider  which  are  not  directly  related  to 
the  social  service  program  purposes  of  the  provider. 

Please  see  the  discussion  on  reimbursable  operating  costs  (beginning  on  page  2). 

(13)  Security  Deposits.  Money  deposited  by  the  provider  with  a  lessor  of  real  property 
as  security  for  full  and  faithful  performance  of  the  terms  of  a  provider's  lease. 

The  Commonwealth  does  not  reimburse  for  security  deposits  based  on  the 
assumption  that  security  deposits  will  be  returned  to  the  provider  upon  faithful 
performance  of  the  terms  of  the  provider's  lease. 

(14)  Free  Care.  Costs  associated  with  free  service  and  use. 

Since  a  contract  executed  with  a  purchasing  agency  should  fully  and  adequately 
describe  the  purchased  program  and  the  clients  to  be  served,  it  would  be 
inappropriate  for  Commonwealth  resources  to  be  used  for  services  and/or  clients 
not  included  in  the  contract.  To  the  extent  that  Commonwealth  dollars  are  used 
for  "free  care",  the  cost  of  the  program  to  the  Commonwealth  could  be  inflated 
or  the  Commonwealth  would  be  forced  to  pay  for  costs  or  services  for  which  there 
has  not  been  a  legislative  appropriation. 

(19)  Certain  Reporting  Year  Expenditures.  Reporting  year  expenditures  in  the  operating 
fund  for  which  restricted  funds  were  available  but  not  used. 

Consistent  with  generally  accepted  accounting  principles  and  this  provision, 
organizations  are  required  to  use  restricted  funds  for  their  intended  purpose  (such 
as  donations  received  to  acquire  program  equipment)  and  must  exhaust  such  funds 
before  seeking  any  reimbursement  from  the  Commonwealth  for  those  program 
expenses. 

(2 1)  Litigation  Costs.  All  costs  incurred  in  connection  with  the  prosecution  or  defense 
of  claims  against  the  Commonwealth  or  any  of  its  subdivisions,  including,  but  not  limited 
to,  legal,  accounting  and  consulting  costs,  with  the  exception  of  reasonable  expenses 
of  a  successful  administrative  price  appeal. 
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Reimbursement  may  not  be  provided  for  costs  associated  with  legal  disputes 
involving  the  Commonwealth  or  its  subdivisions  (including  cities  and  towns),  with 
the  exception  that  reasonable  expenses  associated  with  successful  administrative 
appeals  of  pricing  decisions  may  be  reimbursable. 

Effective  July  1 ,  1 994,  the  following  additional  costs  were  added  to  the  non- 
reimbursable operating  costs  provisions  of  808  CMR  1.15: 

(23)  Luxury  Items.  All  costs  associated  with  luxury  items,  including,  but  not  limited  to 
luxury  passenger  automobiles  as  defined  in  sections  4001  or  4002  of  the  Internal 
Revenue  Service  Code,  airplanes,  boats,  vacation  homes,  alcoholic  beverages,  charitable 
contributions  and  donations,  and  all  non-program  entertainment  expenses. 

State  contracts  may  not  be  charged  for  luxury  items  even  when  the  items  are  used 
in  support  of  a  state  funded  program.  For  example,  where  a  luxury  automobile 
that  is  owned  by  the  provider  is  used  to  provide  client  transportation,  no  portion 
of  the  vehicle  or  associated  operating  expenses  may  be  charged  to  state  contracts. 
Furthermore,  where  luxury  items  are  used  in  support  of  state  programs,  the 
provider  must  document  and  identify  in  the  UFR  the  source  of  funds  used  to 
defray  the  luxury  expense. 

(24)  Salaries  of  Officers  and  Managers.  Salaries  of  officers  and  managers  to  the  extent 
they  exceed  the  rate  paid  to  state  managers  in  job  group  M-XII,  step  seven  in  the 
schedule  contained  in  M.G.L  c.  30,  s.  46C.  For  example,  if  the  maximum  salary  level 
in  the  state's  management  schedule  is  $80,000  and  a  provider's  chief  executive  officer 
earns  $  100,000  and  spends  25%  of  her  time  on  a  social  service  program  under  808 
CMR  1.00,  reimbursement  would  be  limited  to  $20,000  ($80,000  maximum  rate  x 
25%  =  $20,000). 

See  the  Division  of  Purchased  Services'  Policy  Guidance  relative  to  reimbursement 
for  officers  and  managers  salaries  dated  September  16,  1994  which  was 
forwarded  previously  as  a  User  Handbook  Update  and  which  is  contained  in  the 
Fiscal  Year  1995  UFR  Compliance  Supplement.  See  also  the  discussion  above 
relative  to  808  CMR  1 .1 5(1  Munreasonable  costs)  and  808  CMR  1 .1  5(5)(certain 
salaries  and  consultant  compensation). 

(25)  Mortgage  Principal.  Mortgage  principal  on  an  amortized  or  other  basis:  no 
purchasing  agency  shall  reimburse  a  provider  for  the  principal  portion  of  any  note  secured 
by  a  mortgage  on  property  owned  directly  or  indirectly  by  the  provider. 

Under  the  provisions  of  St.  1993,  c.495,  s.99,  and  consistent  with  prior  practice, 
mortgage  principal  may  not  be  charged  to  state  contracts. 
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(26)  Undocumented  Expenses.  Costs  which  are  not  adequately  documented  in  light  of 
the  American  Institute  of  Certified  Public  Accountants  statements  on  auditing  standards 
for  evidential  matters. 

Providers  are  required  to  maintain  documentation  of  expenses  in  accordance  with 
contract  requirements  and  GAAP  provisions.  When  questions  are  raised  about 
expenses,  the  provider  is  obligated  to  provide  documentation  supporting  the  nature 
and  amount  of  the  expense.  Where  sufficient  documentation  is  not  produced  or 
available,  the  Commonwealth  funds  used  to  defray  the  expense  may  be  recouped 
by  the  state 

(27)  Administration  and  Support  Costs.  Costs  which  are  otherwise  non-reimbursable 
under  the  provisions  of  808  CMR  1.15  may  not  be  reimbursed  through  administration  and 
support. 

Where  expenses  are  specifically  excluded  from  reimbursement  under  808  CMR  1.15, 
they  cannot  be  charged  to  the  state  as  part  of  agency  administration.  For  example,  if 
the  provider  owns  and  operates  luxury  automobile,  any  costs  related  to  its  use  may  not 
be  charged  to  state  contracts.  Similarly,  the  expense  could  not  be  lumped  into  overall 
agency  administration  and  charged  to  a  state  contract  through  the  allocation  process. 


SUMMARY:  Checks  for  Avoiding  Non-reimbursability  Issues 

1 .  Build  the  budget  from  the  service  description  (in  the  RFP  and/or  contract 
Attachment  A  or  in  the  Department  of  Education  program  approval  documents). 

2.  Review  the  expenses  to  confirm  they  are  specified  in  the  contract  or  price 
approval. 

3.  Review  any  correspondence  or  price  approval  documents  specific  to  your  agency 
which  describe  or  otherwise  limit  reimbursable  and  non-reimbursable  costs. 

4.  Confirm  that  the  costs  are  reasonable,  using  the  definitions  for  reasonable  and 
allocable  as  contained  in  Federal  OMB  Circular  A-122  and,  where  appropriate, 
market  prices,  the  component  price  catalog  ranges  and  actual  costs.  Keep  in  mind 
the  notion  of  "moderate". 

5.  Confirm  that  the  costs  are  not  non-reimbursable  costs  under  808  CMR  1.15. 

6.  When  in  doubt  about  the  reimbursability  of  particular  costs,  discuss  the  matter 
with  your  purchasing  agency  and,  where  appropriate,  the  Division  of  Purchased 
Services  or  the  Department  of  Education. 

A035REV2 
9/26/95 
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AUDIT  RESOLUTION  POLICY 
UNDER  808  CMR  1.00 


Commonwealth  of  Massachusetts 
Executive  Office  for  Administration  and  Finance 
Department  of  Procurement  and  General  Services 
Division  of  Purchased  Services 
June,  1 992 


Document  Number  DPS-A025 


Governor 


Secretary 

LlDRE  ANDERSON  111 
a  Purchasing  Agent 


IETER  NESSEN 


(617)  727-7500 
FAX  (617)  727-4527 


DIVISION  OF  PURCHASED  SERVICES 


.AUDIT  RESOLUTION  POLICY 


Effective  for  audits  of  providers  with  fiscal  years  that 
begin  on  or  after  January  1,  1990 


The  past  three  decades  have  seen  a  substantial  increase  in  the 
number  and  dollar  amount  of  government  -  funded  programs,  including 
large  expenditures  of  public  monies  to  solve  critical  social 
problems  in  the  United  States.     This  increase  has  brought  with  it 
a  demand  for  full  accountability  and  efficient  management  systems 
and  procedures  on  the  part  of  governmental  organizations  and 
providers  who  have  been  entrusted  with  public  funds.  Government 
managers  and  providers  that  deliver  programs  of  service  have  been 
charged  with  the  responsibility  to  effectively  manage 
government -funded  programs. . 

Auditing  has  become  an  important  element  of  government 
accountability  and  a  method  for  improving  management  systems  and 
procedures.     To  this  end,   there  has  been  a  national  move  to  adopt 
Generally  Accepted  Government  Auditing  Standards   (GAGAS)  for 
auditing  publicly  funded  programs.     Through  findings  and 
recommendations  contained  in  audits  conducted  in  accordance  with 
GAGAS,  auditors  convey  a  wide  variety  of  ways  to  improve 
management  systems  and  procedures  related  to  programs  funded  with 
public  monies.     Audit  findings  and  recommendations  are  intended 
to  show  the  report  user  and  the  provider  how  government  -  funded 
programs  may  be  more  responsive  to  citizen  needs  at  less  cost  to 
taxpayers . 

Acceptance  of  a  recommendation  by  an  audi tee  does  not  ensure 
results;  effective  implementation  of  recommended  action  does. 
Government  Auditing  Standards  recognize  that  follow-up  and 
continued  attention  through  monitoring  is  required  until  results 
are  achieved. 

This  continued  attention  through  monitoring  until  results  are 
achieved  is  commonly  termed  "audit  resolution." 

The  Division  of  Purchased  Services   (DPS)  has  developed  the 
following  Audit  Resolution  Policy  to  address  the  findings  and 
recommendations  contained  in  GAGAS  audits  of  publicly  funded 
social  service  programs  that  have  been  conducted  by  the  Office  of 
the  State  Auditor,  Federal  agencies,  and  Independent  Auditors. 
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Independent  Auditors  must  conduct  audits  in  accordance  with 
GAGAS  when  meeting  the  requirements  of  the  Uniform  Financial 
Statements  and  Independent  Auditor's  Report   (UFR)   and  the  single 
audit  provisions  of  federal  OMB  Circular  A- 133. 

The  second  and  third  supplemental  reporting  standards  of  GAGAS 
for  government  financial  audits  require  that  the  auditor's 
reports  disclose  all  material  instances  of  noncompliance  and 
material  weaknesses  in  the  entity's  internal  control  structure. 
Nonmaterial  instances  of  noncompliance  and  nonreportable 
weaknesses  in  the  entity's  internal  control  structure  are 
separately  reported  to  the  provider's  management,  preferably  in 
a  management  letter.     The  auditor  must  utilize  the  GAGAS 
definition  for  materiality  when  considering  and  weighing  the 
evidence  in  influencing  the  auditor's  decision  concerning  the 
auditor's  judgments,   conclusions,  audit  opinion  and  findings. 
Materiality  is  defined  by  GAGAS  as  follows: 

"The  magnitude  of  an  omission  or  misstatement  of  accounting 
information  that  in  the  light  of  surrounding  circumstances, 
makes  it  probable  that  the  judgment  of  a  reasonable  person 
relying  on  the  information  would  have  been  changed  or 
influenced  by  the  omission  or  misstatement.  Materiality 
judgments  are  made  in  light  of  surrounding  circumstances  and 
necessarily  involve  both  quantitative  and  qualitative 
considerations . " 

The  DPS  resolution  policies  dictate  that  auditor's  reports  and 
the  resultant  resolution  recommendations  be  distributed  to 
responsible  government  officials  and  providers  that  possess  the 
statutory  or  regulatory  authority  to  take  corrective 
administrative  actions.     This  is  intended  to  be  consistent  with 
the  requirements  of  Standards  for  Audit  of  Governmental 
Organizations,   Programs,  Activities,  and  Functions  ("Yellow 
Book")  promulgated  by  the  Comptroller  General  of  the  United 
States,   the  Federal  single  audit  provisions  of  OMB  Circular 
A- 133  and  other  standards  applicable  to  governmental  auditors. 

In  order  to  ensure  the  implementation  and  maintenance  of  sound 
management  practices,  DPS  requires  that  the  principal  purchasing 
agency  (PPA)   and  the  provider  organization  enter  into  a  written 
corrective  action  plan   (CAP) .     Special  education  provider 
organizations  that  do  not  deliver  services  to  agencies  of  the 
Commonwealth  will  be  assigned  a  PPA  by  the  Department  of 
Education  from  one  of  the  cities  or  towns  purchasing  services 
from  the  provider.     The  CAP  is  intended  to  improve  management 
systems  and  procedures  by  eliminating  administrative 
deficiencies   (e.g.,  poor  or  nonexistent  books  or  records,  lack 
of  internal  controls,   inadequate  safeguards  of  client  funds, 
etc.).     This  plan   (Attachment  1)  must  specify  the  manner  in 
which  each  deficiency  will  be  addressed  and  the  date  by  which 
that  action  will  be  completed,  and  it  must  indicate  that  it  has 
been  approved  by  the  board  of  directors  and  must  be  signed  by 
the  provider's  authorized  signatory  and  the  principal  purchasing 
agency's  representative.     The  status  of  corrective  action  on 
prior  audit  findings  must  be  included  in  the  written  corrective 
action  plan. 
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In  the  case  of  an  OMB  Circular  A- 133  audit,   the  corrective  action 
plan  must  be  forwarded  to  DPS  because  it,   together  with  a  copy  of  the 
audit,  must  be  sent  to  the  central  clearing  house  designated  by  the 
Office  of  Management  and  Budget   (Bureau  of  the  Census) . 

Federal  cognizant  and  oversight  agencies  may  review  written 
corrective  action  plans  and  audits,   and  issue  management  decisions 
that  include  additional  actions  necessary  to  resolve  the  findings. 
Each  plan  is  reviewed  by  the  auditor  in  subsequent  years  and 
deficiencies  that  have  not  been  eliminated  are  written  as  findings  in 
the  report,   as  part  of  the  follow-up  requirements  of  GAGAS,   to  insure 
that  the  plan  has  been  adequately  implemented  and  that  the 
deficiencies  have  been  eliminated.     The  resolution  process  concludes 
when  all  deficiencies  have  been  eliminated. 

In  addition,   the  auditor's  reports  may  also  include  noncompliance 
findings  that  need  to  be  incorporated  into  the  CAP  and  referred  to 
appropriate  oversight  agencies  for  corrective  action.  Noncompliance 
findings  describe  a  failure  to  follow  requirements,   or  a  violation  of 
prohibitions,   contained  in  statutes,  regulations,   contracts,  grants, 
and  binding  policies  and  procedures  governing  the  provider's 
conduct.     Administrative  deficiencies  may  also  be  considered 
noncompliance  findings  when  the  administrative  procedure  is  required 
by  statutes,  regulations,  contracts,  grants,  and  binding  policies  and 
procedures.     Noncompliance  audit  findings  which  affect  reimbursement 
paid  to  provider  organizations   (e/g.,  non- reimbursable  costs, 
overbilling,  underspending,  undocumented  expenses,   over  and/or 
underutilization)  are  routinely  referred  to  DPS  and/or  the  Rate 
Setting  Commission  for  rate  adjustments  or  other  action,   or  to 
purchasing  agencies  for  reimbursement  adjustments  or  budget 
renegotiation.     Other  noncompliance  matters  are  referred  to  the  state 
or  federal  governmental  agency  which  has  jurisdiction  over  the  issue. 

Purchasing  agencies  are  responsible  for  resolving  noncompliance 
findings  that  are  noted  in  the  CAP  and  relate  to  the  agency's 
purchased  services.     All  other  noncompliance  findings  shall  be 
resolved  by  the  PPA  (e.g.,  Internal  Revenue  Service).     The  PPA  is 
responsible  for  referring  noncompliance  findings  not  related  to 
purchasing  agencies  to  the  appropriate  oversight  agency  for 
corrective  action  (e.g.,  Internal  Revenue  Service).     In  addition,  the 
PPA  coordinates  Commonwealth  purchasing  agency  oversight  efforts  to 
resolve  and  eliminate  noncompliance  deficiencies  that  relate  to  the 
purchased  services. 

All  resolution  policies  and  procedures  contained  herein  pertain  only 
to  audit  findings  that  are  of  a  material  and  reportable  nature 
(resulting  from  testing  and  reporting  compliance  with  the  existing 
standards  in  auditor's  reports)   from  audits  conducted  in  accordance 
with  Generally  Accepted  Government  Auditing  Standards. 

The  following  portion  of  the  resolution  policy  prescribes  the  manner 
in  which  audit  findings  are  resolved.     Questions  concerning  any 
aspect  of  this  policy  may  be  directed  to  the  Bureau  of  Audit  at 
(617)  ^ 727-7500 .     Information  and  assistance  regarding  accounting 
principles  and  audit  standards  and  the  requirements  associated  with 
federal  and  state  laws  and  regulations  may  also  be  acquired  by 
contacting  the  Bureau  of  Audit. 
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A  summary  of  present  DPS  resolution  policies  includes  the  following: 


1. 
2. 
3. 


5. 


6. 


11. 


12 


Condition 

Administrative  Deficiencies 
Non-performance  of  Services 
Conflict  of  Interest 


Referred  To 

Purchasing  Agencies 

Purchasing  Agencies 

State  Ethics  Commission 
Inspector  General 


Non- Reimbursable  Costs /Expenses  DPS /Rate  Setting  Commission 

Purchasing  Agencies 


Failure  to  File  Documents 
Required  by  Law 


Failure  to  Make  Payments 
Required  by  Law 


7.  Fraud 


8.     Misconduct  of  State  Employee 


Non - Campl iance 


10.  Overbilling 


Underspending 
Undocumented  Expenses 


Secretary  of  State 
Attorney  General 
State  Taxing  Agencies 
Federal  Taxing  Agencies 

State  Taxing  Agencies 
Federal  Taxing  Agencies 
Attorney  General 

Attorney  General 
Inspector  General 

State  Ethics  Commission 
Attorney  General 
Inspector  General 

DPS/Rate  Setting  Commission 
Purchasing  Agencies 
Inspector  General 

DPS/Rate  Setting  Commission 
Purchasing  Agencies 
Inspector  General 

DPS/Rate  Setting  Commission 
Purchasing  Agencies 

DPS/Rate  Setting  Commission 
Purchasing  Agencies 
Inspector  General 


13.     No  Material  Finding 


File  Closed 
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Reimbursement  Findings 


I.     Recovery  of  Funds  Under  All  Contracts 

A.  Non- Performance 

Non- performance  under  contracts  means  services  were  not 
delivered  or  services  delivered  did  not  meet  standards 
established  by  the  purchasing  agency  in  the  contract. 
In  the  event  of  non-performance,  recovery  of  funds  is 
appropriate.     Such  cases  will  be  resolved  through 
negotiations  between  the  provider  and  the  purchasing 
agency.     Once  a  determination  of  non-performance  is 
made,   the  focus  of  discussion  should  be  on  the  manner  of 
resolution  which  is  most  appropriate  under  the 
circumstances  and,   if  not  already  determined,   the  value 
of  services  which  were  not  rendered. 

B.  Fraudulent  Billing 

All  reimbursements  to  a  provider  which  have  been 
determined  to  be  supported  by  fraudulent  documentation 
will  be  disallowed.     Funds  fraudulently  acquired  must  be 
promptly  recovered  in  full  and  returned  to  the 
Commonwealth.     All  such  cases  will  be  referred  to  the 
Attorney  General  and  the  Inspector  General . 

C.  Undocumented  Reimbursement 

In  the  present  system  of  purchased  social  services  in 
Massachusetts,  under  all  contracts  regardless  of  the 
reimbursement  mechanism,  providers  must  maintain 
appropriate  documentation  of  actual  allowable  expenses, 
revenues,  and  service  provision  in  accordance  with  the 
requirements  established  by  federal  and  state 
regulations  and  laws,   the  General  Conditions,  the 
contract,  the  applicable  rate  setting  regulations  and 
the  policies  of  the  purchasing  agency.     In  the  event  of 
a  determination  of  a  failure  to  maintain  adequate  and 
appropriate  documentation,  depending  upon  the 
circumstances,  recovery  of  funds  or  rate  adjustment  may 
occur  as  a  basis  for  resolution,   in  accordance  with  the 
reimbursement  mechanism.     In  the  case  of  contractual 
relationships  other  than  cost  reimbursement  contracts, 
other  evidence,   in  the  form  of  credible  and  convincing 
alternative  documentation,  that  the  services  in  question 
were  actually  provided  and  costs  were  incurred  will  be 
considered.     In  such  cases,  however,   in  order  to  prevent 
reoccurrence  of  record  keeping  deficiencies  in 
subsequent  years,  satisfactory  written  resolution  of  all 
such  audit  determinations  must  have  been  reached. 
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D.     Non- Reimbursable  Expenses 

Under  all  contracts,   reimbursement  to  providers  is 
permitted  only  for  actual  allowable  expenses,   as  defined 
in  contract  requirements,  General  Conditions,  rate 
setting  requirements,   and/or  purchasing  agency 
requirements.     Depending  upon  the  circumstances,  actual 
expenses  for  unallowable  items  may  be  subject  to 
recovery  or  rate  adjustment,   in  accordance  with  the 
reimbursement  mechanism. 

B.     Billing  Errors 

Errors  in  invoices  submitted  to  the  Commonwealth  for 
reimbursement,  which  do  not  constitute  fraud,  will  be 
referred  to  the  purchasing  agency  to  be  rectified  in  the 
most  appropriate  manner  possible  under  the 
circumstances . 

F.     Underutilization  of  Staffing  Resources 

This  provision  is  intended  to  be  utilized  when  there  are 
indications  that  staffing  may  not  have  been  provided  as 
agreed  upon  in  the  original  contract  or  amendment 
documents  as  needed  to  carry  out  the  program  of 
services.     For  purposes  of  this  section,  emphasis  should 
be  placed  upon  the  review  of  staff  credentials  and  full 
time  equivalents   (FTE)  provided.     Review  of  the  cost  of 
staffing  shall  take  into  consideration  payroll,   the  cost 
of  relief  staff  and  consultants,   compensated  overtime 
performed  by  existing  staff,   related  taxes,  related 
benefits,  and  the  like. 

For  purposes  of  resolving  audit  findings  concerning 
reimbursement,  a  determination  that  any  program  or  cost 
category  for  which  spending  as  it  relates  to  staffing 
during  the  period  was  below  9  0  percent  of  the  funds 
budgeted  or  allocated  for  staffing  in  any  portion  of  the 
contracts  funding  such  program  or  cost  category,  shall 
be  referred  to  the  purchasing  agency  for  review  of 
actual  service  delivery  and  quality  levels. 

Purchasing  agencies  are  responsible  for  resolving  the 
deficiency  by  determining  if  service  delivery 
requirements,  performance  standards  and/or  minimum 
staffing  or  program  standards  have  been  met  or  need  to 
be  revised.     Adequate  resolution  of  deficiencies  include 
the  following: 


o  No  action  is  taken  because  staff  vacancy  was  due 

to  turnover  and  the  position  was  subsequently 
filled. 
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o  Assist  the  provider  through  a  corrective  action 

plan  that  utilizes  state  resources  to  fill 
necessary  vacant  positions,  when  staff  vacancies 
are  the.  only  deficiency  and  the  provider  has  made 
a  good  faith  effort  to  attain  the  necessary 
staffing  during  the  year. 

o  Establish  corrective  action  plan  to  meet  minimum 

service  delivery  requirements,  performance 
standards,  staffing,  and  program  standards  that 
have  not  been  met  and  are  needed. 

o  Revise  minimum  staffing  or  program  standards  and 

reduce  the  rate  of  payment  for  staffing  and 
program  standards  that  are  not  needed. 

o         Recover  funds  from  provider  when  no  effort  was 

made  to  staff  programs  with  employees  possessing 
appropriate  credentials,   to  fill  vacant  positions, 
or  to  amend  contracts  for  positions  that  are  not 
needed. 


II.  Underspending  or  Overspending  in  Unit  Rate  Contracting 

A.     Class  Rate  Contracting 

Under  class  rate  contracting,  the  provider  is  paid  a 
per-unit  rate  which  has  been  established  by  the  Rate 
Setting  Commission   (RSC)   for  all  programs  offering  a 
particular  type  of  service.     In  the  event  of  a 
determination  of  any  variance  between  reimbursement 
received  under  contracts  funded  by  class  rates  and  a 
provider's  actual  allowable  expenses  associated  with 
such  contracts,  the  information  will  be  reported  to  the 
Rate  Setting  Commission  for  informational  purposes.  If 
any  variance  is  greater  than  five  percent  or  $50,000, 
whichever  is  less,  RSC  will  be  requested  to  resolve  the 
determination  by  considering  the  relevance  of  this 
information  for  inclusion  in  future  class  rate 
determinations.     If  the  variance  is  less  than  five 
percent  or  $50,000,  no  response  will  be  required.  All 
such  variances  will  also  be  reported  to  the  purchasing 
agency  for  informational  purposes. 
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B.     Non- Negotiated  Cost -Based  Unit  Rate  Contracting 

Under  these  contracts  and  agreements   (Chapter  766 
Schools) ,   the  provider  is  paid  a  per-unit  rate  which  has 
been  established  solely  by  DPS  for  a  specific  program 
based  on  the  costs  of  the  program.     In  the  event  of  a 
determination  of  any  variance  between  reimbursement 
received  under  contracts  or  payments  funded  by  such 
prices  and  a  provider's  actual  allowable  expenses 
associated  with  such  contracts  and  payments,   the  issue 
will  be  resolved  in  the  same  manner  specified  above  for 
Class  Rate  Contracting. 

In  any  case  resolved  pursuant  to  section  II   (A)   or  (B) 
above,   if  upon  further  review  DPS  finds  that  fraudulent 
billing,  undocumented  reimbursement,  non- reimbursable 
expenditures  or  significant  underspending  for  staffing 
occurred,   it  should  resolve  such  determinations  in  a  manner 
consistent  with  section  I   (A  through  F)  above. 

C.     Negotiated  Cost -Based  Unit  Rate  Contracting 

Under  these  contracts,   the  provider  is  paid  a  per-unit 
rate  for  a  specific  program  on  the  basis  of  a  budget 
negotiated  between  the  purchasing  agency  and  the 
provider,  with  prices  authorized  by  DPS.     In  the  event 
of  a  determination  of  any  variance  between  reimbursement 
received  under  contracts  funded  by  such  prices  and  a 
provider's  actual  allowable  expenses  associated  with 
such  contracts,   the  information  will  be  reported  to  DPS 
and  the  purchasing  agency.     This  information  is  reported 
to  DPS  and  the  purchasing  agency  in  the  UFR  supplemental 
schedules  and  the  OMB  A- 133  Single  Audit  Schedule  of 
Federal  Financial  Assistance.     If  any  variance  is 
greater  than  provided  for  in  808  CMR  1.19    (3)  Non- Profit 
Maintenance  Expense,  DPS  will  advise  the  purchasing 
agency  as  to  the  circumstances  or  practices  which  may 
have  caused  the  variance  to  occur,  and  how  the 
information  has  been  or  should  be  considered  in 
prospective  contract  negotiations  to  prevent  such 
circumstances  or  practices  from  causing  a  reoccurrence 
of  such  variances.     If  the  variance  is  less  than  that 
provided  for  in  808  CMR  1.19   (3)  Non- Profit  Maintenance 
Expense,  no  response  will  be  required.     However,   if  upon 
further  review  the  purchasing  agency  finds  that 
non -performance  under  the  contract,   fraudulent  billing, 
undocumented  reimbursement,  non- reimbursable 
expenditures,  or  significant  underspending  for  staffing 
occurred,   it  must  resolve  such  determinations  in  a 
manner  consistent  with  section  I   (A  through  F)  above. 
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SAMPLE 


ADMINISTRATIVE  AUDIT  COMPLIANCE  AGREEMENT 


This  Agreement  is  entered  into  between  the  PPA_ 
the  provider  


and 


In  response  to  an  .  audit 

(type  of  audit,  e.g.,  State  Auditor)  the  Provider  agrees  to 
implement  the  corrective  measures  set  forth  therein. 

In  case  of  default,  non-compliance  or  substantial  delay  in 
implementing  the  corrections  set  forth  in  Attachment  A,  the 
Department  reserves  the  right  to  reevaluate  all  contractual 
relationships  with  the  Provider  for  the  purpose  of  amendment 
and/or  termination. 


FOR  THE  PPA 


FOR  THE  PROVIDER 


SIGNATURE 


SIGNATURE 


TITLE 


TITLE 


DATE 


DATE 


This  Agreement  has  been  reviewed  and  is  approved  by  the  PPA  as 

to  Audit  Findings  .     Those  audit  findings 

not  listed  as  specifically  resolved  will  be  referred  back  to  the 
relevant  PPA  representative  and  Provider  for  further 
clarification  and/or  action. 


PPA  Contract  Director 


DATE 
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SAMPLE 

■ATTACHMENT  A" 
PLAN  OF  CORRECTION 


1. 

Identify 
Deficiency 


Corrective  Measures 
to  be  Taken 


Time  Frame 


4.     Repayment  Plan  and  Schedule, 
if  applicable 


5.     Other  Actions 
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«J1 1 09      Office  of  Management  and  Budget  Circular  A-122  (6/27/80) 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Circular  A-122,  "Cost  Principles  for 
Nonprofit  Organizations" 

agency:  Office  of  Management  and 
Budget. 

ACTION:  Final  Policy. 


local,  or  fedefatryTeodgnizsd  Indian  i 
tribal  government.  Circular  74-4  shdli 
apply. 

4.  Definitions,  a.  "Nonprofit 
organization  "  means  any  corporation, 
trust  association,  cooperative,  or  other 
organization  which  (1)  is  operated 
primarily  for  scientific,  educational 
service,  charitable,  or  similar  purposes 
in  the  public  interest:  (2)  is  not 
organized  primarily  for  profit:  and  (3) 
uses  its  net  proceeds. to  maintain, 
improve,  and/or  expand  its  operations. 
For  this  purpose,  the  term  "nonprofit 
organization"  excludes  (i)  colleges  and 
universities;  (ii)  hospitals:  (iii)  State, 
local,  and  federally  recognized  Indian 
tribal  governments:  and  (iv)  those 
nonprofit  organizations  which  are 
excluded  from  coverage  of  this  Circular 
In  accordance  with  paragraph  5  below. 

b.  "Prior  approval"  means  securing 
the  awarding  agency's  permission  in 
advance  to  incur  cost  for  those  items 
that  are  designated  as  requiring  prior 
approval  by  the  Circular.  Generally  this 
permission  will  be  in  writing.  Where  an 
item  of  cost  requiring  prior  approval  is 
specified  in  the  budget  of  an  award, 
approval  of  the  budget  constitutes 
approval  of  that  cost. 

5.  Exclusion  of  some  nonprofit 
organizations.  Some  nonprofit 
organizations,  because  of  their  size  and 
nature  of  operations,  can  be  considered 
to  be  similar  to  commerciar-concerns  for 
purpose  of  applicability  oftDst 
principles.  Such  nonprofit  organizations 
shall  operate  under  Federal  cost 
principles  applicable  to  commercial 
concerns.  A  listing  of  these 
organizations  u  ooaUijaed  ta 
Attachment  C  Other  organizaiaaofl  may 
be  added  fnsm  ttme  to  time. 

8.  Respasmbilitiet.  Ageocips 
responsible  for  acknimstenog  programs 
that  involve  awards  to  nonprofit 
organizations  shall  iapieaieni  the 
provisions  of  this  Circular,  Upon 
request.  rmplementing  instructs  a  shall 
be  furnished  to  the  Offic?  of 
Management  and  Budget.  Agencies  acafi 
designate  a  haison  official  to  serve  as 
the  agency  representative  on  matters 
relating  to  the  iaxpiemeatslion  of  this 
Circular.  The  name  and  title  of  aach 
representative  shall  be  furnished  to  the 
Office  of  Management  and  Budget 
within  30  days  of  the  date  of  this 
Circular. 

7.  Attachments.  The  principles  and 
related  policy  gmoea  are  set  forth  in  the 
following  Attachments: 

Attachment  A— General  Principles 

Attachment  B — Selected  items  of  Cost 

Attachment  G — Nonprofit 
Organizations  Not  Subject  to  This 
Circular 


8.  Requests  for  exceptions.  The  Office 
of  Management  and  Budget  saay  grant 
exceptions  to  the  requirements  of  this 
Circular  when  permissible  under 
existing  law.  However,  in  the  interest  of 
achieving  maxim  am  uniformity, 
exceptions  will  be  permitted  only  in 
highly  unusual  circumstances. 

9.  Effective  Date.  The  provisions  of 
this  Circular  are  effective  immediately. 
Implementation  shall  be  phased  in  by 
incorporating  the  provisions  into  new 
awards  made  after  the  start  of  the 
organization's  next  fiscal  year.  For 
existing  awards  the  new  principles  maj 
be  applied  if  an  organization  and  the 
cognizant  Federal  agency  agree.  Earlier 
implementation,  or  a  delay  in 
implementation  of  individual  prsmsawk, 
is  also  permitted  by  mutual  agreement 
between  an  organization  and  the 
cognizant  Federal  agency. 

10.  Inquiries.  Further  information 
concerning  this  Circular  may  be 
obtained  by  contacting  the  Financial 
Management  Branch,  Budget  Review 
Division.  Office  of  Management  end 
Budget.  Washington.  D.C.  20503, 
telephone  (202)  395-4773. 

James  T.  Mchtfyre,  fr_ 
Director. 
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Attachment  A 

General  Principles 

A.  Basic  Considerations. 

1.  Composition  of  totaJ  easts.  Tht  total  coat 
of  an  award  is  Hie  sum  of  the  sttawbls 
direct  and  allocable  indirect  coats  less  any 
applicable  credits. 

2  Factors  affecting  aJIotmbflity  of  costs. 


|une  27. 1980 

To  The  Heads  of  Executive 
Departments  and  Establishments 

Subject:  Cost  principles  for  nonprofit 
organizations. 

1.  Purpose.  This  Circular  establishes 
principles  for  determining  costs  of 
grants,  contracts  and  other  agreements 
with  nonprofit  organizations.  It  does  nol 
apply  to  colleges  and  universities  which 
are  covered  by  Circular  A-2T.  State, 
local,  and  federally  recognized  Indian 
tribal  governments  which  are  covered 
by  Circular  74-4;  or  hospitals.  The 
principles  are  designed  to  provide  that 
the  Federal  Government  bear  its  fair 
•hare  of  costs  except  where  restricted  or 
prohibited  by  law.  The  principles  do  not 
attempt  to  prescribe^the  extent  of  cost 
sharing  or  matching  on*grants,  contracts, 
or  other  agreements.  However,  such  cost 
sharing  or  matching  shall  not  be 
accomplished  through  arbitrary 
limitations  on  individual  cost  elements 
by  Federal  agencies.  Provision  for  profit 
or  other  increment  above  cost  is  outside 
the  scope  of  this  Circular. 

2.  Supersession.  This  Circular 
supersedes  cost  principles  Issued  by 
individual  agencies  for  nonprofit 
organization. 

3.  Applicability,  a.  These  principles 
shall  be  used  by  all  Federal  agencies  in 
determining  the  costs  of  work  performeo 
by  nonprofit  organizations  under  grants, 
cooperative  agreements,  cost 
reimbursement  contracts,  and  other 
contracts  in  which  costs  are  used  in 
pricing,  administration,  or  settlement. 
All  of  these  instruments  are  hereafter 
referred  to  as  awards.  The  principles  do 
not  apply  to  awards  under  which  an 
organization  is  not  required  to  account 
to  the  Government  for  actual  costs 
incurred 

b.  All  cost  reimbursement  subawards 
(subgrants,  subcontracts,  etc.)  are 
subject  to  those  Federal  cost  principles 
applicable  to  the  particular  organization 
concerned.  Thus,  if  a  suba  ward  is  to  a 
nonprofit  organization,  this  Circular 
shall  apply,  if  a  subaward  is  to  a 
commercial  organization,  the  cost 
principles  applicable  to  commercial 
concerns  shall  apply,  if  a  subaward  is  to 
■  college  or  university.  Circular  A-21 
shall  apply,  if  a  subaward  is  to  a  State. 
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To  be  allowable  under  an  award,  costs  most 
meet  the  following  general  criteria: 

a.  Be  reasonable  for  the  performance  of  the 
award  and  be  allocable  thereto  under  these 
principles. 

b.  Conform  to  any  limitations  or  exclusions 
set  forth  in  these  principles  or  in  the  award 
as  to  types  or  amount  of  cost  items. 

c.  Be  consistent  with  policies  and 
procedures  that  apply  uniformly  to  both 
federally  financed  and  other  activities  of  the 
organization. 

d.  Be  accorded  consistent  treatment 

e.  Be  determined  in  accordance  with 
generally  accepted  accounting  principles. 

f.  Not  be  included  as  a  cost  or  used  to  meet 
cost  sharing  or  matching  requirements  of  any 
other  federally  financed  program  in  either  the 
current  or  a  prior  period. 

g  Be  adequately  documented. 

3.  Reasonable  costs.  A  cost  is  reasonable 
if.  in  its  nature  or  amount,  if  does  not  exceed 
that  which  would  be  Incurred  by  a  prudent 
person  under  the  circumstances  prevailing  at 
the  time  the  decision  was  made  to  incur  the 
costs.  The  question  of  the  reasonableness  of 
specific  costs  must  be  scrutinized  with 
particular  care  in  connection  with 
organizations  or  separate  divisions  thereof 
which  receive  the  preponderance  of  their 
support  from  awards  made  by  Federal 
agencies.  In  determining  the  reasonableness 
of  a  given  cost,  consideration  shall  be  given 
to: 

a.  Whether  the  cost  is  of  a  type  generally 
recognized  as  ordinary  and  necessary  for  the 
operation  of  the  organization  or  the 
performance  of  the  award. 

b.  The  restraints  or  requirements  imposed 
by  such  factors  as  generally  accepted  sound 
business  practices,  arms  length  bargaining. 
Federal  and  State  laws  and  regulations,  and 
terms  and  conditions  of  the  award. 

c.  Whether  the  indivldaals  concerned  acted 
with  prudence  in  the  circumstances, 
considering  their  responsibilities  to  the 
organization,  its  members,  employees,  and 
clients,  the  public  at  large,  and  the 
Government. 

d.  Significant  deviations  from  the 
established  practices  of  the  organization 
which  may  unjustifiably  increase  the  award 
costs. 

4.  Allocable  costs. 

a.  A  cost  is  allocable  to  a  particular  cost 
objective,  such  as  a  grant,  project,  service,  or 
other  activity,  in  accordance  with  the  relative 
benefits  received.  A  cost  is  allocable  to  a 
Government  award  if  it  is  treated 
consistently  with  other  costs  incurred  for  the 
same  purpose  in  like  circumstances  and  if  it: 

(1)  Is  incurred  specifically  for  the  award. 

(2)  Benefits  both  the  award  and  other  work 
and  can  be  distributed  in  reasonable 
proportion  to  the  benefits  received. 

J3)  Is  necessary  to  the  overall  operation  of 
the  organization,  although  a  direct 
relationship  to  any  particular  cost  objective 
cannot  be  shown. 

b.  Any  cost  allocable  to  a  particular  award 
or  other  cost  objective  under  these  principles 
may  not  be  shifted  to  other  Federal  awards  to 
overcome  funding  deficiencies,  or  to  avoid 
restrictions  imposed  by  law  or  by  the  terms 
of  the  award. 


5.  Applicable  credits. 

a.  The  term  applicable  credits  refers  to 
those  receipts,  or  reduction  of  expenditures 
which  operate  to  offset  or  reduce  expanses 
items  that  are  allocable  to  awards  as  direct 
or  indirect  costs.  Typical  examples  of  such 
transactions  are:  purchase  discounts,  rebates 
or  allowances,  recoveries  or  indemnities  on 
losses,  insurance  refunds,  and  adjustments  of 
overpayments  or  errooeons  charges.  To  the 
extent  that  such  credits  accruing  or  received 
by  the  organization  relate  to  allowable  cost 
they  shall  be  credited  to  the  Government 
either  as  a  cost  reduction  or  cash  refund  as 
appropriate. 

b.  In  some  instances,  the  amounts  received 
form  the  Federal  Government  to  finance 
organizational  activities  or  service  operations 
should  be  treated  as  applicable  credits. 
Specifically,  the  concept  of  netting  such 
credit  items  against  related  expenditures 
should  be  applied  by  the  organizaton  in 
dcierruing  the  rales  or  amounts  to  be 
organization  in  determining  the  rates  or 
arnaounts  to  be  charged  to  Federal  awards 
for  services  rendered  whenever  the  facilities 
or  other  resources  used  in  providing  such 
services  have  been  financed  directly,  in 
whole  or  in  part  by  Federal  funds. 

a(c)  For  rules  cov  ering  program  income 
[i.e..  gross  income  earned  from  federally 
supported  activities)  see  Attachment  D  of 
OMB  Circular  A-110. 

6.  Advance  and  understandings.  Under  any 
given  award  the  rea6onableness  and 
allocability  of  certain  items  of  costs  may  be 
difficult  to  determine.  Trris  particularly  true  in 
connection  with  orgizations  that  receive  a 
preponderance  of  their  support  from  Fcderul 
agencies.  In  order  to  avoid  subsequent 
disallowance  or  dispute  based  on 
unreasonableness  or  nonallocability.  it  is 
often  desirable  to  seek  a  written  agreement 
with  the  cognizant  or  awarding  agency  in 
advance  of  the  incurrence  of  special  or 
unusal  costs.  The  absence  of  an  advance 
agreement  on  any  element  of  cost  will  not  in 
itself,  affect  the  reasonableness  or 
allocability  of  that  element. 

3.  Direct  Costs 

1.  Direct  costs  are  those  that  can  be 
identified  specifically  w^th  a  particular  final 
cost  objective:  i.e-  a  particular  award, 
project,  service,  or  other  direct  activity  of  an 
crgitiuzaticn.  However,  a  cost  may  net  be 
assigned  to  an  award  as  a  direct  cost  if  any 
oi!»er  cost  incurred  for  the  same  purpose,  in 
!;ke  circumstance,  has  been  allocated  to  an 
j  vsard  as  an  indirect  cost  Cost  identified 
specif:clly  w-th  Rwards  are  direct  cost  of  the 
awards  and  are  to  be  assigned  directly 
thereto  Cost  identified  specifically  with  other 
f  .al  cost  objectives  of  the  organization  are 
direct  costs  of  those  cost  objectives  and  are 
r.at  to  be  assigned  to  other  awards  directly  or 
indirectly. 

2  Any  direct  cost  of  a  minor  amount  may 
be  treated  as  an  indirect  cost  ofor  reasons  if 
practicality  where  the  account  treatment  for 
such  cost  is  consistently  applied  to  a'l  final 
cost  objectives. 

3  The  cost  of  certain  activities  are  not 
allowable  as  charges  to  Feoe.al  awards  (see 
for  e>  amp'e.  fund  raising  costs  in  paragraph 


21  of  Attachment  B).  However,  even  though 
these  costs  are  unallowable  for  purposes  of 
computing  charges  to  Federal  awards,  they 
nonetheless  must  be  treated  as  direct  cost  for 
purposes  of  determining  indirect  cost  rates 
and  be  allocated  their  share  of  the 
organization's  indirect  costs  if  they  represent 
activities  which  (1]  include  the  salaries  of 
personnel.  (2)  occupy  space,  and  (3)  benefit 
from  the  organization's  indirect  costs. 

4.  The  costs  of  activities  performed 
primarily  as  a  service  to  members,  clients,  or 
the  general  public  when  significant  and 
necessary  to  the  organization's  mission  must 
be  treated  as  direct  costs  when  or  not 
allowable  and  be  allocated  an  equitable 
share  of  indirect  costs.  Some  examples  of 
these  types  of  activities  include: 

a.  Maintenance  of  membership  rolls, 
subscriptions,  publications,  and  related 
functions. 

b.  Providing  services  and  information  to 
members,  legislative  or  administrative 
bod.es,  or  the  public 

c.  Promotion,  lobbying,  and  other  forms  of 
public  relations. 

d.  Meetings  and  conferences  except  those 
held  to  conduct  the  genera!  administration  of 
tne  organization. 

3.  Maintenacne.  protection,  and  investment 
of  special  funds  not  used  in  operation  of  the 
organization. 

f.  Administration  of  group  benefits  on 
behelf  of  members  of  clients  including  life 
and  hospital  insurance,  annuity  or  retirement 
pUr.s.  financial  aid.  etc. 

C  Indirect  Cost 

I.  Indirect  costs  are  those  that  have  been 
incurred  for  common  or  joint  objectives  and 
cannot  be  readily,  identified  with  a  particular 
f;nii  ci  >■'  objective  Direct  cost  of  minor 
ar-ci-r.is  may  be  treated  as  indirect  costs 
under  the  conditions  described  in  paragraph 
B  Z.  aSove.  After  direct  costs  have  been 
dpirrrr.ined  and  assigned  airectly  to  awards 
cr  otl'.er  work  as  appropriate,  indirect  costs 
n.-e  those  remaining  to  be  allocated  to 
benefiting  cost  objectives.  A  cost  may  not  be 
allocated  to  an  award  as  an  indirect  cost  if 
jay  other  cost  incurred  for  the  same  purpose, 
in  lite  circumstances,  has  been  assigned  to 
an  w. ward  as  a  direct  cost. 

2  Because  of  the  diverse  characteristics 
and  accounting  practices  of  nonprofit 
conizations,  it  is  not  possible  to  specify  the 
types  of  cost  which  may  be  classified  as 
inriirect  cost  in  all  situation.  However,  typical 
evamples  of  indirect  cost  for  many  nonprofit 
organizations  may  include  depreciation  or 
use  allowances  or  buildings  and  equipment 
!Se  costs  of  operating  and  maintaining 
facilities,  and  general  administration  and 
g.  :;e:a!  expenses,  such  as  the  salaries  and 
expenses  of  executive  officers,  personnel 
administration,  ana  accounting. 

D  AlUication  of  Indirect  Cost  and 
L/'"erm:natinn  of  Indirect  Cost  Rut-^s 
I.  General. 

a.  Where  a  nonprofit  organization  has  only 
o.-.c  major  function,  or  where  ail  its  major 
functions  benefit  from  its  indirect  costs  to 
approvimately  the  same  degree,  the 
allocation  of  indirect  costs  and  the 
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computation  of  mi  indirect  coal  rate  sney  be 
accomplished  through  simplified  aUoosUJon 
procedure*     described  in  peregrapb  2 
beiow. 

b.  Where  an  org  animation  baa  several  major 
functions  which  benefit  from  its  indirect  costs 
in  varying  degrees,  allocation  of  indirect 
costs  may  require  the  a  foundation  of  such 
costs  into  separate  cost  groupings  which  then 
are  allocated  individually  to  benefiting 
functions  by  means  of  a  base  which  best 
meaaures  the  relative  degree  of  benefit.  The 
indirect  coats  allocated  to  each  function  are 
then  distributed  to  individual  awards  and 
other  activities  included  in  that  dunction  by 
means  of  an  indirect  cost  ratefs). 

c  The  determination  of  what  constitutes  an 
organization's  major  functions  will  depend  on 
its  purpose  in  being:  the  types  of  services  it 
renders  to  the  public,  its  clients,  and  its 
members:  and  the  amount  of  effort  it  devotes 
to  such  activities  as  fund  raising,  public 
information  and  membership  activities. 

d.  Specific  methods  for  allocating  indirect 
costs  and  computing  indirect  cost  rates  along 
wjth  the  conditions  under  which  each  method 
should  be  used  are  described  in  paragraphs  2 
through  S  below. 

e.  The  base  period  for  the  allocation  of 
indirect  costs  is  the  period  in  which  such 
costs  are  incurred  and  accumulated  for 
allocation  wo  work  performed  in  that  period. 
The  base  period  normally  should  coincide 
with  the  organization's  fiscal  year,  but  in  any 
evnt  shall  be  so  selected  as  to  avoid 
Inequities  in  the  allocation  of  the  costs. 

2.  Simplified  allocation  method. 

a.  Where  an  organization's  major  functions 
benefit  from  its  indirect  costs  to 
approximately  the  same  degre.  the  allocation 
of  indirect  costs  may  be  accomplished  by  (i) 
separating  the  organization's  total  costs  for 
the  base  period  as  either  direct  or  indirect 
and  (il)  dividing  the  total  allowable  indirect 
costs  (net  of  applicable  credits)  by  an 
equitable  distribution  bate.  The  result  of  this 
process  Is  an  Indirect  cost  rale  which  is  used 
to  distribute  indirect  coats  to  individual 
awards.  The  rale  should  be  expressed  as  the 
percentage  which  the  total  amount  of 
allowable  indirect  coats  bears  to  the  base 
selected.  This  method  shbuld  aloe  be  used 
where  an  organization  has  only  one  major 
function  encompassing  a  number  of 
individual  projects  or  activities,  and  may  be 
used  where  the  level  of  Federal  awards  to  an 
organization  is  relatively  small. 

b.  both  the  direct  costs  and  the  Indirect 
costs  shall  exclude  capital  expenditures  and 
unallowable  costs.  However,  unallowable 
costs  which  represent  activities  must  be 
included  in  the. direct  costs  under  the 
conditions  described  in  paragraph  B  J.  above. 

c  The  distribution  base  may  be  total  direct 
costs  (excluding  capital  expenditures  and 
other  distorting  items,  such  as  major 
subcontracts  or  subgraats).  direct  salaries 
and  wages,  or  other  base  which  results  in  an 
equitable  distribution.  The  distribution  base 
shall  generally  exclude  participant  suport 
costs  as  defined  in  paragrapk  29  of 
Attachment  E 

d.  Except  where  a  special  ratefs)  is 
required  in  accordance  with  paragraph  DJ> 


below,  the  Indirect  coat  rate  developed  under 
the  above  principles  it  applicable  to  all 
awaeds  at  the  organization.  fJ  a  special 
ratefs)  is  required,  appropriate  modifications 
shall  be  made  in  order  to  develop  the  special 
ratefs). 

3.  Multiple  allocation  base  method. 

a.  Where  an  organization's  indirect  costs 
benefit  its  major  functions  in  varying  degrees, 
such  costs  shall  be  accumulated  into  separate 
cost  groupings.  Each  grouping  shall  then  be 
allocated  individually  to  benefiting  functions 
by  means  of  a  base  which  best  measures  the 
relative  benefits. 

b.  The  groupings  shall  be  established  so  as 
to  permit  the  allocation  of  each  grouping  on 
the  basis  of  benefits  provided  to  the  major 
functions.  Each  grouping  should  constitute  a 
pool  of  expenses  that  are  of  like  character  in 
terms  of  the  functions  they  benefit  and  in 
terms  of  the  allocation  base  which  best 
measure  the  relative  benefits  providd  to  each 
function.  The  number  of  separate  groupings 
should  be  held  within  practical  limits,  taking 
into  consideration  the  materiality  of  the 
amounts  involved  and  the  degree  of  precision 
desired. 

c  Actual  conditions  must  be  taken  into 
account  in  selecting  the  base  to  be  used  in 
allocating  the  expenses  in  each  grouping  to 
benefiting  functions.  When  an  allocation  can 
be  made  by  assignment  of  a  cost  grouping 
directly  to  the  function  benefited,  the 
allocation  shall  be  made  in  that  manner. 
When  the  expenses  in  a  grouping  are  more 
general  in  nature,  the  allocation  should  be 
made  through  the  use  of  a  selected  base 
which  produces  results  that  are  equitable  to 
both  the  Government  and  the  organization.  In 
general,  any  cost  element  or  cost  related 
factor  associated  with  the  organization's 
work  is  potentially  adaptable  for  use  as  an 
allocation  base  provided  fi)  it  can  readily  be 
expressed  In  terms  of  dollars  or  other 
quantitative  measures  (total  direct  costs, 
direct  salaries  and  wages,  staff  hours  applied, 
square  feet  used,  hours  of  usage,  number  of 
documents  processed,  population  served,  and 
the  like)  and  (ii)  it  is  common  to  the 
benefiting  functions  during  the  base  period. 

d.  Except  where  a  special  indirect  cost 
rate(s)  is  required  in  accordance  with 
paragraph  D.5.  below,  the  separate  groupings 
of  indirect  costs  allocated  to  each  major 
function  shall  be  agregated  and  treated  as  a 
common  pool  for  that  function.  The  costs  in 
the  common  pool  shall  then  be  distributed  to 
indivisual  awars  included  in  that  function  by 
use  of  a  single  indirect  cost  rate. 

e.  The  distribution  base  used  in  computing 
tl>e  indirect  cost  rate  for  each  function  may 
be  total  direct  costs  (excluding  capital 
expenditures  and  other  distorting  items  such 
as  major  subcontracts  and  subgrants).  direct 
salaries  and  wages,  or  other  ase  which 
results  in  an  equitable  distribution.  The 
distribution  base  shall  generally  exclude 
participant  support  costs  as  defined  in 
paragraph  29.  Attachment  B.  An  indirect  cost 
rate  should  be  developed  fir  each  separate 
indirect  cost  pool  developed.  The  rate  in  each 
case  should  be  stated  as  the  percentage 
which  the  amount  of  the  particular  indirect 
cost  pool  is  of  the  distribution  base  identified 


with  that  pooL 

4.  Direct  allocation  method. 

a.  Some  nonprofit  organizations,  treat  all 
costs  as  direct  costs  expect  general 
administration  and  general  expenses.  These 
organizations  generally  separate  their  costs 
into  thre  basic  categories:  (i)  General 
administration  and  general  expenses,  (ii) 
fund  raising,  and  (iii)  other  direct  functions 
(including  projects  performed  under  Federal 
awards).  Joint  costs,  such  as  depreciation, 
rental  costs,  operation  and  maintenance  of 
facilities,  telephone  expenses,  and  the  like 
are  prorated  indivisually  as  direct  cost  to 
each  category  and  to  each  award,  or  other 
activity  using  a  base  most  appropriate  to  the 
particular  cost  being  prorated. 

b.  This  method  is  acceptable  provided  each 
joint  cost  is  prorated  using  a  base  which 
accurately  measures  the  benefits  provided  to 
each  award  or  other  activity.  The  bases  must 
be  established  in  accordance  with  resonable 
criteria,  and  be  supported  by  current  data. 
This  method  is  compatible  with  the 
Standards  of  Accounting  and  Financial 
Reporting  for  Voluntary  Health  and  Welfare 
Organizations  issued  jointly  by  the  National 
Health  Council.  Inc.  the  National  Assembly 
of  Voluntary  Health  and  Social  Welfare 
Organizations,  and  the  United  Way  of 
America. 

c.  Under  this  method,  indirect  costs  consist 
eclusively  of  general  administration  and 
general  expenses.  In  all  other  respects,  the 
organization's  indirect  cost  ratess  shal  be 
computed  in  the  same  manner  as  that 
described  in  paragraph  D.2  above. 

5.  Special  indirect  cost  rates.  In  some 
instances,  a  single  indirect  cost  rate  for  all 
activities  of  an  organization  or  for  each  maior 
function  cf  the  organization  ay  not  be 
appropriate,  since  it  would  not  take  into 
account  those  different  factors  which  may 
substantially  affect  the  indirect  costs 
applicable  to  a  particular  segment  of  work. 
For  this  purpose,  a  particular  segment  of 
work.  For  this  purpose,  a  particular  segment 
of  work  may  be  that  performed  under  a  single 
award  or  it  may  consist  of  work  under  a 
group  of  awards  performed  in  a  common 
environment,  the  factors  may  include  the 
physical  location  of  the  work,  the  level  of 
administrative  support  required,  the  nature  of 
the  facilities  or  order  resources  employed,  the 
scientific  disciplines  or  technical  skills 
Involved,  the  organizational  arrangements 
used,  or  any  combination  thereof.  When  a 
particular  segment  of  work  is  performed  in  an 
environment  which  appears  to  generate  a 
significantly  different  level  of  indirect  costs, 
provisions  should  be  made  for  a  separate 
indirect  cost  pool  applicable  to  such  work. 
The  separate  indirect  cost  pool  should  be 
developed  during  the  course  of  the  regular 
allocation  process,  and  the  separate  indirect 
cost  rate  resulting  therefrom  should  be  used 
provided  it  is  determined  that  (t)  the  rate 
differs  significantly  from  that  which  would 
have  been  obtained  under  paragraph  D.2,  3, 
and  4  above,  and  (ii)  the  volume  of  work  to 
which  the  rate  would  apply  is  material. 

£1  Negotiation  and  Approval  of  Indirect  Cost 
Rates. 
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1.  Definitions.  As  used  in  this  section,  the 
following  terms  have  the  meanings  set  forth 
below: 

a.  "Cognizant  agency"  means  the  Federal 
agency  responsible  for  negotiating  and 
approving  indirect  cost  rates  for  a  nonprofit 
organization  on  behalf  of  all  Federal 
agencies. 

b.  "Predetermined  rate"  means  an  indirect 
cost  rate,  applicable  to  a  specified  current  or 
future  period,  usually  the  organization's  fiscal 
year.  The  rate  is  based  on  an  estimate  of  the 
costs  to  be  incurred  during  the  period.  A 
predetermined  rate  is  not  subject  to 
adjustment 

c  "Fixed  rate"  means  an  indirect  cost  rate 
which  has  the  same  characteristics  as  a 
predetermined  rate,  except  that  the  difference 
between  the  estimated  costs  and  the  actual 
costs  of  the  period  covered  by  the  rate  is 
carried  forward  as  an  adjustment  to  the  rate 
computation  of  a  subsequent  period. 

d.  "Final  rate"  means  an  indirect  cost  rate 
applicable  to  a  specified  past  period  which  is 
based  on  the  actual  costs  of  the  period.  A 
final  rate  is  not  subject  to  adjustment 

e.  "Provisional  rate"  or  billing  rate  means  a 
temporary  Indirect  cost  rate  applicable  to  a 
specified  period  which  is  used  for  funding, 
interim  reimbursement  and  reporting  indirect 
costs  on  awards  pending  the  establishment  of 
a  rate  for  the  period. 

f.  "Indirect  cost  proposal"  means  the 
documentation  prepared  by  an  organization 
to  substantiate  its  claim  for  the 
reimbursement  of  indirect  costs.  This 
proposal  provides  the  basis  for  the  review 
and  negotiation  leading  to  the  establishment 
of  an  organization's  indirect  cost  rate. 

g.  "Cost  objective"  means  a  function, 
organizational  subdivision,  contract  grant  or 
other  work  unit  for  which  cost  data  are 
desired  and  for  which  provision  is  made  to 
accumulate  and  measure  the  cost  of 
processes,  projects,  jobs  and  capitalized 
projects. 

2.  Negotiation  and  approval  of  rates. 

a.  Unless  different  arrangements  are 
agreed  to  by  the  agencies  concerned,  the 
Federal  agency  with  the  largest  dollar  value 
of  awards  with  an  organization  will  be 
designated  as  the  cognizant  agency  for  the 
negotiation  and  approval  of  indirect  cost 
rates  and.  where  necessary,  other  rates  such 
as  fringe  benefit  and  computer  charge-out 
rates.  Once  an  agency  is  assigned  cognizance 
for  a  particular  nonprofit  organization,  the 
assignment  will  not  be  changed  unless  there 
Is  a  major  long-term  shift  in  the  dollar  volume 
of  the  Federal  awards  to  the  organization.  All 
concerned  Federal  agencies  shall  be  given  the 
opportunity  to  participate  in  the  negotialion 
process,  but  after  a  rate  has  been  agreed 
upon  it  will  be  accepted  by  all  Federal 
agencies.  When  a  Federal  agency  has  reason 
to  believe  that  special  operating  factors 
affecting  its  awards  necessitate  special 
indirect  cost  rates  in  accordance  with 
paragraph  D.5  above,  it  will,  prior  to  the  time 
the  rates  are  negotiated,  notify  the  cognizant 
•gency. 

b.  A  nonprofit  organization  which  has  not 
previously  established  an  indirect  cost  rate 
with  a  Federal  agency  shall  after  the 
organization  is  advised  that  an  award  will  be 


made  and.  in  no  event  later  than  three 
months  after  the  effective  date  of  the  award. 

c  Organizations  that  have  previously 
established  indirect  cost  rates  must  submit  a 
new  indirect  cost  proposal  to  the  cognizant 
agency  within  six  months  after  the  close  of 
each  fiscal  year. 

d.  A  predetermined  rate  may  be  negotiated 
for  use  on  awards  where  there  is  reasonable 
assurance,  based  on  past  experience  and 
reliable  projection  of  the  organization's  costs, 
that  the  rate  is  not  likely  to  exceed  a  rate 
based  on  the  organization's  actual  costs. 

e.  Fixed  rates  may  be  negotiated  where 
predetermined  rates  are  not  considered 
appropriate.  A  fixed  rate,  however,  shall  not 
be  negotiated  if  (i)  all  or  a  substantial  portion 
of  the  organization's  awards  are  expected  to 
expire  before  the  carry-forward  adjustment 
can  be  made;  (ii)  the  mix  of  Government  and 
non-government  work  at  the  organization  is 
too  erratic  to  permit  an  equitable  carry- 
forward adjustment;  or  (iii)  the  organization's 
operations  fluctuate  significantly  from  year  to 
year. 

f.  Provisional  and  final  rates  shall  be 
negotiated  where  neither  predetermined  nor 
fixed  rates  are  appropriate. 

g.  The  results  of  each  negotiation  shall  be 
formalized  in  a  written  agreement  between 
the  cognizant  agency  and  the  nonprofit 
organization.  The  cognizant  agency  shall 
distribute  copies  of  the  agreement  to  all 
concerned  Federal  agencies. 

h.  If  a  dispute  arises  in  a  negotiation  of  an 
indirect  cost  rate  between  the  cognizant 
agency  and  the  nonprofit  organization,  the 
dispute  shall  be  resolved  in  accordance  with 
the  appeals  procedures  of  the  cognizant 
agency. 

i.  To  the  extent  that  problems  are 
encountered  among  the  Federal  agencies  in 
connection  with  the  negotiation  and  approval 
process,  the  Office  of  Management  and 
Budget  will  lead  assistance  as  required  to 
resolve  such  problems  in  a  timely  manner. 

[Circular  No.  A-122] 
Attachment  B 
Selected  Items  of  Cost 

Table  of  Contents 

I.  Advertising  costs 
Z.  Bad  debts 

3.  Bid  and  proposal  costs  (reserved) 

4.  Bonding  costs 

5.  Communication  costs 

6.  Compensation  for  personal  services 

7.  Contingency  provisions 
6.  Contributions 

S.  Depredation  and  use  allowances 
10.  Donations 

II.  Employee  morale,  health  and  welfare 

costs  and  credits 

12.  Entertainment  costs 

13.  Equipment  and  other  capital  expenditures 

14.  Fines  and  penalties 

15.  Fringe  benefits 

16.  Idle  facilities  and  idle  capacity 

17.  Independent  research  and  development 

(reserved] 
IB.  Insurance  and  indemnification 

19.  Interest  fund»raising.  and  investment 

management  costs 

20.  Labor  relations  costs 


21.  Losses  on  other  awards 

22.  Maintenance  and  repair  costs 

23.  Materials  and  supplies 

24.  Meetings,  conferences 

25.  Memberships,  subscriptions,  and 

professional  activity  costs 
28.  Organization  costs 

27.  Overtime,  extra-pay  shift  and  multishift 

premiums 

28.  Page  charges  in  professional  journals 

29.  Participant  support  costs 

30.  Patent  costs 

31.  Pension  plans 

32.  Plant  security  costs 

33.  Preaward  costs 

34.  Professional  service  costs 

35.  Profits  and  losses  on  disposition  of 

depreciable  properly  or  other  capital 
assets 

38.  Public  information  service  costs 

37.  Publication  and  printing  costs 

38.  Rearrangement  and  alteration  costs 

39.  Reconversion  costs 

40.  Recruiting  costs 

41.  Relocation  costs 

42.  Rental  costs 

43.  Royalties  and  other  costs  for  use  of 

patents  and  copyrights 

44.  Severance  pay 

45.  Specialized  service  facilities 
48.  Taxes 

47.  Termination  costs 

48.  Training  and  education  costs 

49.  Transportation  costs 

50.  Travel  costs 

(Circular  No.  A-122) 
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Selected  Items  of  Cost 

Paragraphs  1  through  50  provide  principles 
to  be  applied  in  establishing  the  allowability 
of  certain  items  of  cost  These  principles 
apply  whether  a  cost  is  treated  as  direct  or 
indirect.  Failure  to  mention  a  particular  item 
of  cost  is  not  intended  to  imply  that  it  is 
unallowable;  rather  determination  as  to 
allowability  in  each  case  should  be  based  on 
the  treatment  or  principles  provided  for 
similar  or  related  items  of  cost 

.1.  Advertising  costs. 

a.  Advertising  costs  mean  the  costs  of 
media  services  and  associated  costs.  Media 
advertising  includes  magazines,  newspapers 
radio  and  television  programs,  direct  mail 
exhibits,  and  the  like. 

b.  The  only  advertising  costs  allowable  are 
those  which  are  solely  for  (i)  the  recruitment 
of  personnel  when  considered  in  conjunction 
with  all  other  recruitment  costs,  as  set  forth 
in  paragraph  40:<(ii)  the  procurement  of  goods 
and  services:  (iii)  the  disposal  of  surplus 
materials  acquired  in  the  performance  of  the 
award  except  when  organizations  are 
reimbursed  for  disposals  at  a  predetermined 
amount  in  accordance  with  Attachment  N  of 
OMB  Circular  A-110:  or  (iv)  specific 
requirements  of  the  award. 

2  Bad  debts.  Bad  debts,  including  losses 
(whether  actual  or  estimated)  arising  from 
uncollectible  accounts  and  other  claims, 
related  collection  costs,  and  related  legal 
costs,  are  unallowable. 

3.  Bid  and  proposal  costs,  (reserved) 

4.  Bonding  costs. 
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a.  Bonding  costs  arise  when  the 
Government  requires  assurance  against 
financial  loss  to  itself  or  others  by  reason  of 
the  act  or  default  of  the  organization.  They 
arise  also  in  instances  where  the  organization 
requires  similar  assuranoe.  Included  are  such 
bonds  as  bid.  performance,  payment, 
advance  payment,  infringement,  and  fidelity 
bonds 

b  Costs  of  bonding  required  pursuant  to 
the  tern  s  of  the  award  axe  allowable. 

c.  Ccsts  of  bonding  required  by  the 
organization  in  the  general  conduct  of  its 
operations  are  allowable  to  the  extent  that 
such  bonding  is  in  accordance  with  sound 
business  practice  and  the  rates  and  premiums 
are  reasonable  under  the  circumstances. 

5.  Communication  costs.  Costs  incurred  for 
telephone  services,  local  and  long  distance 
telephone  calls,  telegrams,  radiograms, 
postage  and  the  like,  axe  allowable. 

6.  Compensation  for  persona/  services. 

a.  Definition.  Compensation  for  personal 
services  includes  all  compensation  paid 
currently  or  accrued  by  the  organization  for 
services  of  employees  rendered  during. the 
period  of  the  a  ward,  (except  as  otherwise 
provided  in  paragraph  g.  below).  It  includes, 
but  is  not  limited  to.  salaries,  wages, 
director's  and  executive  committee  members 
fees,  incentive  awards,  fringe  benefits, 
pension  plan  costs,  allowances  for  off-site 
pay.  incentive  pay.  location  allowances, 
hardship  pay.  and  cost  of  living  differentials. 

b.  Allowability.  Except  as  otherwise 
specifically  provided  in  this  paragraph  the 
costs  of  such  compensation  axe  allowable  to 
the  extent  that: 

(1)  Total  compensation  to  individual 
employees  is  reasonable  for  the  services 
rendered  and  conforms  to  the  established 
policy  of  the  organization  consistently 
applied  to  both  Government  and  non- 
Government  activities:  and 

(2)  Charges  to  awards  whether  treated  as 
direct  or  indirect  costs  are  determined  and 
supported  as  required  is  this  paragraph. 

c  Reasonableness. 

(1)  When  the  organization  is  predominantly 
engaged  in  activities  other  than  those 
sponsored  by  the  Government,  compensation 
for  employees  on  Government-sponsored 
work  will  be  considered  reasonable  to  the 
extent  that  it  is  consistent  with  that  paid  for 
similar  work  in  the  organization's  other 
activities. 

(2)  When  the  organization  is  predominantly 
engaged  in  Government-sponsored  activities 
and  in  cases  where  the  kind  of  employees 
required  for  the  Government  activities  are 
not  found  in  the  organization's  other 
activities,  compensation  for  employees  on 
Government-sponsored  work  will  be 
considered  reasonable  to  the  extent  that  it  L 
comparable  to  that  paid  for  similar  work  in 
the  labor  markets  in  which  the  organization 
competes  for  the  kind  of  employees  involved. 

d.  Special  considerations  in  determining 
allowability.  Certain  conditions  require 
special  consideration  and  possible  limitations 
in  determining  costs  under  Federal  awards 
where  amounts  or  types  of  compensation 
appear  unreasonable.  Among  such  conditions 
ere  the  following-. 

(1)  Compensation  to  members  of  nonprofit 


organizations,  trustees,  directors,  associates, 
officers,  or  the  immediate  families  thereof. 
Determination  should  be  made  that  such 
compensation  is  reasonable  for  the  actual 
personal  services  rendered  rather  than  a 
distribution  of  earnings  in  excess  of  costs. 

(2)  Any  change  in  an  organization's 
compensation  policy  resulting  in  a 
substantial  increase  in  the  organization's 
level  of  compensation,  particularly  when  it 
was  concurrent  with  an  increase  in  the  ratio 
of  Government  awards  to  other  activities  of 
the  organization  or  any  change  in  the 
treatment  of  allowability  of  specific  types  of 
compensation  due  to  changes  In  Government 
policy. 

e.  Unallowable  costs.  Costs  which  are 
unallowable  under  other  paragraphs  of  this 
Attachment  shall  not  be  allowable  under  this 
paragraph  solely  on  the  basis  that  they 
constitute  personal  compensation. 

f.  Fringe  benefits. 

(1)  Fringe  benefits  in  the  form  of  regular 
compensation  paid  to  employees  during 
periods  of  authorized  absences  from  the  job. 
such  as  vacation  leave,  sick  leave,  military 
leave,  and  the  like,  are  allowable  provided 
such  costs  are  absorbed  by  all  organization 
activities  in  proportion  to  the  relative  amount 
of  time  or  effort  actually  devoted  to  each. 

(2)  Fringe  benefits  in  the  form  of  employer 
contributions  or  expenses  for  social  security, 
employee  insurance,  workmen's 
compensation  insurance,  pension  plan  costs 
(see  paragraph  g.  below),  and  the  like,  are 
allowable  provided  such  benefits  are  granted 
in  accordance  with  established  written 
organization  policies.  Such  benefits  whether 
treated  as  indirect  costs  or  as  direct  costs. 
shaU  be  distributed  to  particular  awards  and 
other  activities  in  a  manner  consistent  with 
the  pattern  of  benefits  accruing  to  the 
individuals  or  group  of  employees  whose 
salaries  and  wages  are  chargeable  to  such 
awards  and  other  activities. 

(3)  (a)  Provisions  for  a  reserve  under  a  self- 
Insurance  program  for  unemployment 
compensation  or  workmen's  compensation 
are  allowable  to  the  extent  that  the 
provisions  represent  reasonable  estimates  of 
the  liabilities  for  such  compensation,  and  the 
types  of  coverage,  extent  of  coverage,  and 
rates  and  premiums  would  have  been 
allowable  had  insurance  been  purchased  to 
cover  the  risks.  However,  provisions  for  self- 
insured  liabilities  which  do  not  become 
payable  for  more  than  one  year  after  the 
provision  is  made  shall  not  exceed  the 
present  value  of  the  liability. 

(b)  Where  an  organization  follows  a 
consistent  polcy  of  expensing  actual 
payments  to.  or  on  behalf  of.  employees  or 
former  employees  for  unemployment 
compensation  or  workmen's  compansation. 
such  payments  are  allowable  in  the  year  of 
-payment  with  the  prior  approval  of  the 
awarding  agency  provided  they  are  allocated 
to  all  activities  of  the  organization. 

(4)  Costs  of  insurance  on  the  lives  of 
trustees,  officers,  or  other  employees  holding 
positions  of  similar  responsibility  are 
allowable  only  to  the  extent  that  the 
insurance  represents  additional 
compensation.  The  costs  of  such  insurance 
when  the  organization  is  named  as. 


beneficiary  are  unallowable. 

g.  Pension  plan  costs. 

(1)  Costs  of  the  organization's  pension  plan 
which  are  incurred  in  accordance  with  the 
established  policies  of  the  organization  are 
allowable,  provided: 

(a)  Such  policies  meet  the  test  of 
reasonableness: 

(b)  The  methods  of  cost  allocation  are  not 
discriminatory; 

(c)  The  cost  assigned  to  each  fiscal  year  is 
determined  in  accordance  with  generally 
accepted  accounting  principles  as  prescribed 
in  Accounting  Principles  Board  Opinion  No.  8 
issued  by  the  American  Institute  of  Certified 
Public  Accountants:  and 

(d)  The  costs  assigned  to  a  given  fiscal  year 
ere  funded  for  all  plan  participants  within  six 
months  after  the  end  of  that  year.  However, 
increases  to  normal  and  past  service  pension 
costs  caused  by  a  delay  in  funding  the 
actuarial  liability  beyond  30  days  after  each 
quarter  of  the  year  to  which  such  costs  are 
assignable  are  unallowable. 

(2)  Pension  plan  termination  insurance 
premiums  paid  pursuant  to  the  Employee 
Retirement  Income  Security  Act  of  1974  (Pub. 
L  93—406)  are  allowable.  Late  payment 
charges  on  such  premiums  are  unallowable. 

(3)  Excise  taxes  on  accumulated  funding 
deficiencies  and  other  penalties  imposed 
under  the  Employee  Retirement  Income 
Security  Act  are  unallowable. 

h.  Incentive  compensation.  Incentive 
compensation,  to  employees  based  on  cost 
reduction,  or  efficient  performance, 
suggestion  awards,  safety  awards,  etc..  are 
allowable  to  the  extent  that  the  overall 
compensation  is  determined  to  be  reasonable 
and  such  costs  are  paid  or  accrued  pursuant 
to  an  agreement  entered  into  in  good  faith 
between  the  organization  and  the  employees 
before  the  services  were  rendered,  or 
pursuant  to  an  established  plan  followed  by 
the  organization  so  consistently  as  to  imply, 
in  effect,  an  agreement  to  make  such 
payment. 

i.  Overtime,  extra  pay  shift,  and  multishift 
premiums.  See  paragraph  27. 

j.  Severance  pay.  See  paragraph  44. 
k.  Training  and  education  costs.  See 
paragraph  48. 
1.  Support  of  salaries  and  wages. 

(1)  Charges  to  awards  for  salaries  and 
wages,  whether  treated  as  direct  costs  or 
indirect  costs,  will  be  based  on  documented 
payrolls  approved  by  a  responsible  official(s) 
of  the  organization.  The  distribution  of 
salaries  and  wages  to  awards  must  be 
supported  by  personnel  activity  reports  as 
prescribed  in  subparagraph  (2)  below,  except 
when  a  substitute  system  has  been  approved 
In  writing  by  the  the  cognizant  agency.  (See 
paragraph  E.2  of  Attachment  A) 

(2)  Reports  reflecting  the  distribution  of 
activity  of  each  employee  must  be 
maintained  for  all  staff  members 
(professionals  and  nonprofessionals)  whose 
compensation  is  charged,  in  whole  or  in  part, 
directly  to  awards.  In  addition,  in  order  to 
support  the  allocation  of  indirect  costs,  such 
reports  must  also  be  maintained  for  other 
employees  whose  work  involves  two  or  more 
funcitons  or  activities  if  a  distribution  of  their 
compensation  between  such  functions  or 
activities  is  needed  in  the  determination  of 
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the  organization's  indirect  cost  rate(s)  (e.g.. 
an  employee  engaged  part-time  in  indirect 
ccst  activities  and  part-time  in  a  direct 
function).  Reports  maintained  by  nonprofit 
organizations  to  satisfy  these  requirements 
must  meet  the  following  standards: 

(j)  The  reports  must  reflect  an  after-the- 
fact  determination  of  the  actual  activity  of 
each  employee.  Budget  estimates  (i.e., 
estimates  determined  before  the  services  are 
performed)  do  not  qualify  as  support  for 
charges  to  awards. 

(b)  Each  report  must  account  for  the  total 
activity  for  which  employees  are 
compensated  and  which  is  required  in 
fulfillment  of  their  obligations  to  the 
organization. 

(c)  The  reports  must  be  signed  by  the 
individual  employee,  or  by  a  responsible 
supervisory  official  having  first  hand 
knowledge  of  the  activities  performed  by  the 
employee,  that  the  distribution  of  activity 
represents  a  reasonable  estimate  of  the 
actual  work  performed  by  the  employee 
during  the  periods  covered  by  the  reports. 

(d)  The  reports  must  be  prepared  at  least 
monthly  and  must  coincide  with  one  or  more 
pay  periods. 

(3)  Charges  for  the  salaries  and  wages  of 
nonprofessional  employees,  in  addition  to  the 
supporting  documentation  described  in 
subparagraphs  (1)  and  (2)  above,  must  also 
be  supported  by  records  indicating  the  total 
number  of  hours  worked  each  day 
maintained  in  conformance  with  Department 
of  Labor  regulations  implementing  the  Fair 
Labor  Standards  Act  (29  CFR  Part  518).  For 
this  purpose,  the  term  "nonprofessional 
employee"  shall  have  the  same  meaning  as 
"nonexempt  employee,"  under  the  Fair  Labor 
Standards  Act. 

(4)  Salaries  and  wages  of  employees  used 
in. meeting  cost  sharing  or  matching 
requirements  on  awards  must  be  supported  in 
the  same  manner  as  salaries  and  wages 
claimed  for  reimbursement  from  awarding 
agencies. 

7.  Contingency  provisions.  Contributions  to 
a  contingency  reserve  or  any  similar 
provision  made  for  events  the  occurrence  of 
which  cannot  be  foretold  with  certainty  as  to 
time,  intensity,  or  with  an  assurance  of  their 
happening,  are  unallowable.  The  term 
"contingency  reserve"  excludes  self- 
insurance  reserves  (see  paragraph  6.f.(3)  and 
18.a.(2)(d)):  pension  funds  (see  paragraph 

6  (g)):  and  reserves  for  normal  severance  pay 
(see  paragraph  44. (b)(1). 

8.  Contributions.  Contributions  and 
donations  by  the  organization  to  others  are 
unallowable. 

9.  Depreciation  and  use  allowances. 

a.  Compensation  for  the  use  of  buildings, 
other  capital  improvements,  and  equipment 
on  hand  may  be  made  through  use 
allowances  or  depreciation.  However,  except 
as  provided  in  paragraph  f.  below  a 
combination  of  the  two  methods  may  not  be 
used  in  connection  with  a  single  class  of 
fixed  assets  (e.g.,  buildings,  office  equipment, 
computer  equipment  etc). 

b.  The  computation  of  use  allowances  or 
depreciation  shall  be  based  on  the 
acquisition  cost  of  the  assets  involved.  The 
acquisition  cost  of  an  asset  donated  to  the 


organization  by  a  third  party  shall  be  its  fair 
market  value  at  the  time  of  the  donation. 

c.  The  computation  of  use  allowances  or 
depreciation  will  exclude. 

(1)  The  cost  of  land: 

(2)  Any  portion  of  the  cost  of  buildings  and 
equipment  bome  by  or  donated  by  the 
Federal  Government  irrespective  of  where 
title  was  originally  vested  or  where  it 
presently  resides:  and 

(3)  Any  portion  of  the  cost  of  buildings  and 
equipment  contributed  by  or  for  the 
organization  in  satisfaction  of  a  statutory 
matching  retirement. 

d.  Where  the  use  allowance  method  is 
followed,  the  use  allowance  for  buildings  and 
improvement  (including  land  improvements 
such  as  paved  parking  areas,  fences,  and 
sidewalks)  will  be  computed  at  an  annual 
rate  not  exceeding  two  percent  of  acquisition 
cost.  The  use  allowance  for  equipment  will 
be  computed  at  an  annual  rate  not  exceeding 
six  and  two-thirds  percent  of  acquisition  cost. 
When  the  use  allowance  method  is  used  for 
buildings,  the  entire  building  must  be  treated 
as  a  single  asset:  the  building's  components 
(e.g.  plumbing  system,  heating  and  air 
conditioning,  etc.)  cannot  be  segregated  from 
the  building's  shell.  The  two  percent 
limitation,  however,  need  not  be  applied  to 
equipment  which  is  merely  attached  or 
fastened  to  the  building  but  not  permanently 
fixed  to  it  and  which  is  used  as  furnishings  or 
decorations  or  tor  specialized  purposes  (e.g., 
dentist  chairs  and  dental  treatment  units, 
counters,  laboratory  benches  bolted  to  the 
floor,  dishwashers,  carpeting,  etc.).  Such 
equipment  will  be  considered  as  not  being 
permanently  fixed  to  the  building  if  it  can  be 
removed  without  the  need  for  costly  or 
extensive  alterations  or  repairs  to  the 
building  or  the  equipment  Equipment  that 
meets  these  criteria  will  be  subject  to  the  six 
and  two-thirds  percent  equipment  use 
allowance  limitation. 

e.  Where  depreciation  method  is  followed, 
the  period  of  useful  service  (useful  life) 
established  in  each  case  for  usable  capital 
assets  must  take  into  consideration  such 
factors  as  type  of  construction,  nature  of  the 
equipment  used,  technological  developments 
in  the  particular  program  area,  and  the 
renewal  and  replacement  policies  followed 
for  the  the  individual  items  or  classes  of 
assets  involved.  The  method  of  depreciation 
used  to  assign  the  cost  of  an  asset  (or  group 
of  assets)  to  accounting  periods  shall  reflect 
the  pattern  of  consumption  of  the  asset 
during  its  useful  life.  In  the  absence  of  clear 
evidence  indicating  that  the  expected 
consumption  of  the  asset  will  be  significantly 
greater  or  lesser  in  the  early  portions  of  its 
useful  life  than  in  the  later  portions,  the 
straight-line  method  shall  be  presumed  to  be 
the  appropriate  method.  Depreciation 
methods  once  used  shall  not  be  changed 
unless  approved  in  advance  by  the  cognizant 
Federal  agency.  When  the  depreciation 
method  is  introduced  for  application  to  assets 
previously  subject  to  a  use  allowance,  the 
combination  of  use  allowances  and 
depreciation  applicable  to  such  assets  must 
not  exceed  the  total  acquisition  cost  of  the 
assets.  When  the  depreciation  method  is  used 
for  buildings,  a  building's  shell  may  be 


segregated  from  each  building  component 
(e.g..  plumbing  system,  heating,  and  air 
conditioning  system,  etc.)  and  each  item 
depreciated  over  its  estimated  useful  life:  or 
the  entire  building  (i.e.,  the  shell  and  all 
components)  may  be  treated  as  a  single  asset 
and  depreciated  over  a  single  useful  life. 

f.  When  the  depreciation  method  is  used 
for  a  particular  class  of  assets,  no 
depreciation  may  be  allowed  on  any  such 
assets  that  under  paragraph  e.  above,  would 
be  viewed  as  fully  depreciated.  However,  a 
reasonable  use  allowance  may  be  negotiated 
for  such  assets  if  warranted  after  taking  into 
consideration  the  amount  of  depreciation 
previously  charged  to  the  Government,  the 
estimated  useful  life  remaining  at  time  of 
negotiation,  the  effect  of  any  increased 
maintenance  charges  or  decreased  efficiency 
due  to  age.  and  any  other  factors  pertinent  to 
the  utilization  of  the  asset  for  the  purpose 
contemplated. 

g.  Charges  for  use  allowances  or 
depreciation  must  be  supported  by  adequate 
property  records  and  physical  inventories 
must  be  taken  at  least  once  every  two  years 
(a  statistical  sampling  basis  is  acceptable)  to 
ensure  that  assets  exist  and  are  usable  and 
needed.  When  the  depreciation  method  is 
followed,  adequate  depreciation  records 
indicating  the  amount  of  depreciation  taken 
each  period  must  also  be  maintained. 

10.  Donations 

a.  Services  received. 

(1)  Donated  or  volunteer  services  may  be 
furnished  to  an  organization  by  professional 
and  technical  personnel,  consultants,  and 
other  skilled  and  unskilled  labor.  The  value 
of  these  services  is  not  reimbursable,  either  as 
a  direct  or  indirect  cost. 

(2)  The  value  of  donated  services  utilized- 
in  the  performance  of  a  direct  cost  activity 
shail  be  considered  in  the  determination  of 
the  organization's  indirect  cost  rate(s)  and. 
accordingly,  shall  be  allocated  a 
proportionate  share  of  applicable  indirect 
costs  when  the  following  circumstances  exist 

(a)  The  aggregate  value  of  the  services  is 
material: 

(b)  The  services  are  supported  by  a 
significant  amount  of  the  indirect  costs 
incurred  by  the  organization: 

(c)  The  direct  cost  activity  is  not  pursued 
primarily  for  the  benefit  of  the  Federal 
Government 

(3)  In  those  instances  where  there  is  no 
basis  for  determining  the  fair  market  value  of 
the  services  rendered,  the  recipient  and  the 
cognizant  agency  shall  negotiate  an 
appropriate  allocation  of  indirect  cost  to  the 
services. 

(4)  Where  donated  services  directly  benefit 
a  project  supported  by  an  award,  the  indirect 
costs  allocated  to  the  services  will  be 
considered  as  a  part  of  the  total  costs  of  the 
project  Such  indirect  costs  may  be 
reimbursed  under  the  award  or  used  to  meet 
cost  sharing  or  matching  requirements. 

(5)  The  value  of  the  donated  services  may 
be  used  to  meet  cost  sharing  or  matching 
requirements  under  conditions  described  In 
Attachment  E,  OMB  Circular  No.  A-110. 
Where  donated  services  are  treated  as 
indirect  costs,  indirect  cost  rates  will 
separate  the  value  of  the  donations  so  that 
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reimbursement  will  not  be  made. 

(6)  Fair  market  value  of  donated  services 
shall  be  computed  as  follows: 

(a)  Bates  for  volunteer  services.  Rates  for 
volunteers  shall  be  consistent  with  those 
regular  rates  paid  for  similar  work  in  other 
activities  of  the  organization.  In  cases  where 
the  kinds  of  skills  involved  are  not  found  in 
the  other  activities  of  the  organization,  the 
rates  used  shall  be  consistent  with  those  paid 
for  similar  work  in  the  labor  market  in  which 
the  organization  competes  for  such  skills. 

(b)  Services  donated  by  other 
organizations.  When  an  employer  donates 
the  services  of  an  employee,  these  services 
shall  be  valued  at  the  employee's  regular  rate 
of  pay  (exclusive  of  fringe  benefits  and 
indirect  costs)  provided  the  services  are  in 
the  Berne  skill  for  which  the  employee  is 
normally  paid.  If  the  services  are  not  in  the 
same  skill  for  which  the  employee  is  normally 
paid,  fair  market  value  shall  be  computed  in 
accordance  with  subparagraph  (a)  above. 

b.  Goods  and  space. 

(1)  Donated  goods:  i.e..  expendable 
personal  property/supplies,  and  donated  use 
of  space  may  be  furnished  to  an  organization. 
The  value  of  the  goods  and  space  is  not 
reimbursable  either  as  a  direct  or  indirect 
cost. 

(2)  The  value  of  the  donations  may  be  used 
to  meet  cost  sharing  or  matching  share 
requirements  under  the  conditions  described 
in  Attachment  E.  OMB  Circular  No.  A-110. 
The  value  of  the  donations  shall  be 
determined  In  accordance  with  Attachment 
E.  Where  donations  are  treated  as  indirect 
costs,  indirect  cost  rates  will  separate  the 
value  of  the  donations  so  that  reimbursement 
will  not  be  made. 

11.  Employee  morale,  health,  and  welfare, 
costs  and  credits.  The  costs  of  house 
publications,  health  or  first-aid  clinics,  and/ 
or  infirmaries,  recreational  activities, 
employees'  counseling  services,  and  other 
expenses  incurred  in  accordance  with  the 
organization'!:  established  practice  or  custom 
for  the  improvement  of  working  conditions, 
employer-employee  relations,  employee 
morale,  and  employee  performance  are 
allowable.  Such  costs  will  be  equitably 
apportioned  to  all  activities  of  the 
organization.  Income  generated  from  any  of 
these  activities  will  be  credited  to  the  cost 
thereof  unless  such  income  has  been 
irrevocably  set  over  to  employee  welfare 
organizations. 

12.  Entertainment  costs.  Costs  of 
amusement,  diversion,  social  activities, 
ceremonials,  and  costs  relating  thereto,  such 
as  meals,  lodging,  rentals,  transportation,  and 
gratuities  are  unallowable  (but  see 
paragraphs  11  and  25). 

13.  Equipment  and  other  capital 
expenditures. 

a.  As  used  in  this  paragraph,  the  following 
Ip rmi  have  the  meanings  set  forth  below: 

(1)  "Equipment"  means  an  article  of 
nonexpendable  tangible  personal  property 
having  a  useful  life  of  more  than  two-years 
and  an  acquisition  cost  of  $500  or  more  per 
unit.  An  organization  may  use  its  own 
definition  provided  that  it  at  least  includes  all 
nonexpendable  tangible  personal  property  as 
defined  herein. 


(2)  "Acquisition  cost"  means  the  net 
invoice  unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable  for  the 
purpose  for  which  it  is  acquired.  Ancillary 
charges,  such  as  taxes,  duty,  protective  in- 
transit  insurance,  freight,  and  installation 
shall  be  included  in  or  excluded  from 
acquisition  cost  in  accordance  with  the 
organization's  regular  written  accounting 
practices. 

(3)  "Special  purpose  equipment"  means 
equipment  which  is  usable  only  for  research, 
medical,  scientific,  or  technical  activities. 
Examples  of  special  purpose  equipment 
include  microscopes,  x-ray  machines,  surgical 
instruments,  and  spectrometers. 

(4)  "General  purpose  equipment"  means 
equipment  which  is  usable  for  other  than 
research,  medical,  scientific,  or  technical 
activities,  whether  or  not  special 
modifications  are  needed  to  make  them 
suitable  for  a  particular  purpose.  Examples  of 
genera!  purpose  equipment  include  office 
equipment  and  furnishings,  air  conditioning 
equipment,  reproduction  and  printing 
equipment,  motor  vehicles,  and  automatic 
data  processing  equipment. 

b.  (1)  Capital  expenditures  for  general 
purpose  equipment  are  unallowable  as  a 
direct  cost  except  with  the  prior  approval  of 
the  awarding  agency. 

(2)  Capital  expenditures  for  special  purpose 
equipment  are  allowable  as  direct  costs 
provided  that  items  with  a  unit  cost  of  $1000 
or  more  have  the  prior  approval  of  the 
awarding  agency. 

c.  Capital  expenditures  for  land  or 
buildings  are  unallowable  as  a  direct  cost 
except  with  the  prior  approval  of  the 
awarding  agency. 

d.  Capital  expenditures  for  improvements 
to  land,  buildings,  or  equipment  which 
materially  increase  their  value  or  useful  life 
are  unallowable  as  a  direct  cost  except  with 
the  prior  approval  of  the  awarding  agency. 

e.  Equipment  and  other  capital 
expenditures  are  unallowable  as  indirect 
costs.  However,  see  paragraph  9  for 
allowability  of  use  allowances  or 
depreciation  on  buildings,  capital 
improvements,  and  equipment.  Also,  see 
paragraph  42  for  allowability  of  rental  costs 
for  land,  buildings,  and  equipment. 

14.  Fines  and  penalties.  Costs  of  fines  and 
penalties  resulting  from  violations  of.  or 
failure  of  the  organization  to  comply  with 
Federal.  State,  and  local  laws  and  regulations 
are  unallowable  except  when  incurred  as  a 
result  of  compliance  with  specific  provisions 
of  an  award  or  instructions  in  writing  from 
the  awarding  agency. 

15.  Fringe  benefits.  See  paragraph  6.  f. 

16.  Idle  facilities  and  idle  capacity. 

a.  As  used  in  this  paragraph  the  following 
terms  have  the  meanings  set  forth  below: 

(1)  "Facilities"  means  land  and  buildings  or 
any  portion  thereof,  equipment  individually 
or  collectively,  or  any  other  tangible  capital 
asset,  wherever  located,  and  whether  owned 
or  leased  by  the  organization. 

(2)  "Idle  facilities"  means  completely 
unused  facilities  that  are  excess  to  the 
organization's  current  needs. 

(3]  "Idle  capacity"  means  the  unused 


capacity  of  partially  used  facilities.  It  is  the 
difference  between  that  which  a  facility 
could  achieve  under  IOC  per  cent  operating 
time  on  a  one-shift  basis  less  operating 
interruption*  resulting  from  time  lost  for 
repairs,  setups,  unsatisfactory  materials,  and 
other  normal  delays,  and  the  extent  to  which 
the  facility  was  actoaHy  used  to  meet 
demands  during  the  accounting  period.  A 
multishift  basis  may  be  used  LT  it  can  be 
shown  that  this-  amount  of  usage  could 
normally  be  expected  for  the  type  of  facility 
involved. 

(4)  "Costs  of  idle  facilities  or  idle  capacity" 
means  costs  such  as  maintenance,  repair, 
housing,  rent  and  other  related  cost*  eg., 
property  taxes,  insurance,  and  depreciation 
or  use  allowances. 

b.  The  costs  of  idle  facilities  are 
unallowable  except  to  the  extent  that 

(1)  They  are  unnecessary  to  meet 
fluctuations  in  workload:  or 

(2)  Although  not  necessary  to  meet 
fluctuations  in  workload,  they  were 
necessary  when  acquired  and  axe  bow  idle 
because  of  changes  in  program  require  meats, 
efforts  to  achieve  more  economical 
operations,  reorganization,  termination,  or 
other  causes  which  could  not  have  been 
reasonably  foreseen.  Under  the  exception 
stated  in  this  subparagraph,  costs  of  idle 
facilities  are  allowable  far  a  reasonable 
period  of  time,  ordinarily  not  to  exceed1  one 
year,  depending  upon  the  initiabTe  taken  to 
use.  lease,  or  dispose  of  such  facilities  (bat 
see  paragraphs  47. b.  and  d). 

c.  The  costs  of  idle  capacity  are  normal 
costs  of  doing  business  and  are  a  factor  in  the 
normal  fluctuations  of  usage  or  indirect  cost 
rates  from  period  to  period.  Such  costs  are 
allowable,  provided  the  capacity  is 
reasonably  anticipated  to  be  necessary  or 
was  cmgm ally  reasonable  aod  is  subject  to 
reduction  or  ehtnin&aon  by  subletting, 
renting,  or  sale  in  accordance  with  sound 
business,  economics,  or  security  practices. 
Widespread  idle  capacity  throughout  an 
entire  facility  or  among  a  group  of  assets 
having  substantially  the  same  function  may 
be  idle  facilities. 

17.  Independent  research  and  devehpm&H 
[Reserved]. 

18.  Insurance  aod  indemnification. 

a.  Insurance  includes  insurance  which  die 
organization  is  required  to  carry,  or  which  is 
approved,  under  the  terms  of  the  award  surd 
any  other  insurance  which  the  arganhrarron 
maintains  in  corm  action  with  thegeneral 
conduct  of  its  operations.  This  paragraph 
does  not  apply  to  insurance  which  represents 
fringe  benefits  for  employees  (see  paragraph 
6.f.  and  6g.(2)). 

(1)  Costs  of  insurance  required  or 
approved,  and  maintained  pursuant  to  the 
award  are  allowable. 

(2)  Costs  of  o'her  insurance  maintained  by 
the  organization  in  connection  with  the 
general  conduct  of  its  operations  are 
allowable  subject  to  the  following  limitations. 

(a)  Types  and  extent  of  coverage  sheH  be 
in  accordance  with  sound  business  practice 
and  the  rates  and  premiums  shall  be 
reasonable  under  the  circumstances. 

(b)  Costs  aHe-wed  for  btrstness 

or  other  similar  insurance  shell  be  limited  to 
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exclude  coverage  of  management  fees. 

(c)  Costa  of  insurance  or  of  any  provision* 
for  a  reserve  covering  the  risk  of  loss  or 
damage  to  Government  property  are 
allowable  only  to  the  extent  that  the 
organization  is  liable  for  such  loss  or  damage. 

(d)  Provisions  for  a  reserve  under  a  self- 
insurance  program  are  allowable  to  the 
extent  that  types  of  coverage,  extent  of 
coverage,  rates,  and  premiums  would  have 
been  allowed  had  insurance  been  purchased 
to  cover  the  risks.  However,  provision  for 
known  or  reasonably  estimated  self -insured 
liabilities,  which  do  not  become  payable  for 
more  than  one  year  after  the  provision  is 
made  shall  not  exceed  the  present  value  of 
the  liability. 

(e)  Costs  of  insurance  on  the  lives  of 
trustees,  officers,  or  other  employees  holding 
positions  of  similar  responsibilities  are 
allowable  only  to  the  extent  that  the 
insurance  represents  additional 
compensation  (see  paragraph  6).  The  cost  of 
such  insurance  when  the  organization  is 
identified  as  the  beneficiary  is  unallowable. 

(3)  Actual  losses  which  could  have  been 
covered  by  permissible  insurance  (through 
the  purchase  of  insurance  or  a  self-insurance 
program)  are  unallowable  unless  expressly 
provided  for  in  the  award,  except 

(a)  Costs  incurred  because  of  losses  not 
covered  under  nominal  deductible  insurance 
coverage  provided  in  keeping  with  sound 
business  practice  are  allowable. 

fb)  Minor  losses  not  covered  by  insurance, 
such  as  spoilage,  breakage,  and 
disappearance  of  supplies,  which  occur  in  the 
ordinary  course  of  operations,  are  allowable. 

b.  Indemnification  includes  securing  the 
organization  against  liabilities  to  third 
persons  and  any  other  loss  or  damage,  not 
compensated  by  insurance  or  otherwise.  The 
Government  is  obligated  to  indemnify  the 
organization  only  to  the  extent  expressly 
provided  in  the  award. 

19.  Interest,  fund  mining,  end  investment 
management  costs. 

a.  Costs  incurred  for  interest  on  borrowed 
capital  or  temporary  use  of  endowment 
funds,  however  represented,  are  unallowable. 

b.  Costs  of  organized  fund  raising. 
Including  financial  campaigns,  endowment 
drives,  solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
unallowable. 

c  Costs  of  investment  counsel  and  staff 
and  similar  expenses  incurred  solely  to 
enhance  income  from  Investments  are 
unallowable. 

d  Fund  raising  and  investment  acnvir.es 
shall  be  allocated  au  appropriate  share  of 
indirect  costs  under  the  conditions  described 
in  paragraph  B  of  Attachment  A 

20.  Labor  relations  costs.  Costs  incurred  in 
maintaining  satisfactory  relations  between 
the  organization  and  its  employees,  indnciinii 
costs  of  labor  management  committees, 
employee  publications,  and  cth*r  related 
activities  are  allowable. 

T  •  21.  Losses  on  other  awards.  Any  excess  or 
costs  over  income  an  any  award  is 
unallowable  as  a  coat  of  any  other  award 
This  includes,  but  is  not  limited  to.  the 
organization's  contributed  portion  by  reason 
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of  cost  sharing  agreements  or  any 

un  del-recoveries  through  negotiation  of  lump 

sums  for.  or  ceilings  on.  indirect  costs. 

•  22.  Maintenance  and  repair  cost.*.  Costs 
incurred  for  necessary  maintenance,  repair, 
or  upkeep  of  buildings  and  equipment 
(including  Government  property  unless 
otherwise  provided  for)  which  neither  add  to 
the  permanent  value  of  the  property  nor 
appreciably  prolong  its  intended  life,  but 
keep  it  in  an  efficient  operating  condition,  are 
allowable.  Costs  incurred  for  improvements 
which  add  to  the  permanent  vahie  of  the 
buildings  and  equipment  or  appreciably 
prolong  their  intended  life  shall  be  treated  as 
capital  expenditures  (see  paragraph  13). 

•  23.  Materials  and  supplies.  The  costs  of 
materials  and  supplies  necessary  to  carry  out 
an  award  are  allowable.  Such  costs  should  be 
charged  at  their  actual  prices  after  deducting 
all  cash  discounts,  trade  discounts,  rebates, 
and  allowances  received  by  the  organization. 
Withdrawals  from  general  stores  or 
stockrooms  should  be  charged  at  cost  under 
any  recognized  method  of  pricing 
consistently  applied.  Incoming  transportation 
charges  may  be  a  proper  part  of  material 
cost.  Materials  and  supplies  charged  as  a 
direct  cost  should  include  only  the  materials 
and  supplies  actually  used  for  the 
performance  of  the  contract  or  grant  and  due 
credit  should  be  given  for  any  excess 
materials  or  supplies  retained,  or  returned  to 
vendors. 

•  24.  Meetings,  conferences. 

a.  Costs  associated  with  the  conduct  of 
meetings,  and  conferences,  and  include  the 
cost  of  renting  facilities,  meals,  speakers' 
fees,  and  the  like.  But  see  paragraph  12, 
Entertainment  costs,  and  paragraph  29. 
Participant  support  costs. 

b.  To  the  extent  that  these  costs  are 
identifiable  with  a  particular  cost  objective, 
they  should  be  charged  to  that  objective.  (See 
paragraph  B.  of  Attachment  A)  These  costs 
are  allowable  provided  that  they  meet  the 
general  tests  of  allowable,  shown  in 
Attachment  A  to  this  Circular. 

c  Costs  of  meetings  and  conferences  held 
to  conduct  the  general  administration  of  the 
organization  are  allowable. 

•  25.  Memberships,  subscriptions,  and 
professional  activity  costs. 

a.  Costs  of  the  organization's  membership 
in  civic,  business,  technical  and  professional 
organizations  are  allowable. 

b.  Costs  of  the  organization's  subscriptions 
to  civic,  business,  professional,  and  technical 
periodicals  are  allowable. 

c  Costs  of  attendance  at  meetings  and 
conferences,  sponsored  by  others  when  the 
primary  purpose  is  the  dissemination  of 
technical  information,  are  allowable  This 
includes  costs  of  meals,  transportation,  and 
other  items  incidental  to  such  attendance. 

•  28.  Organization  costs.  Expenditure*,  such 
us  incorporation  fees,  brokers'  fees,  fees  to 
promoters,  organizers  or  management 
consultants,  attorneys,  accountants,  or 
Investment  counselors,  whether  or  not 
employees  of  the  organization,  in  connection 
with  establishment  or  reorganization  of  an 
organization,  are  unallowable  except  with 
prior  approval  of  the  awarding  agency. 

•  27.  Chfrtime.  extra-pay  shift,  and 
/X4.  See  nujte  155  for  text. 
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mul'.ishifl  premiums.  Premiums  for  overtime, 
extra-pay  shifts,  and  multishift  work  are 
allowable  only  with  the  prior  approval  of  the 
awarding  agency  except 

a.  When  necessary  to  cope  with 
emergencies,  such  as  those  resulting  from 
Biaaujr.!*,  natural  disasters,  breakdowns  of 
equipment  or  occasional  operational 
bottlenecks  of  a  sporadic  nature. 

b.  When  employees  are  performing  indirect 
functions  such  as  administration, 
maintenance,  or  accounting. 

c.  In  the  performance  of  tests,  laboratory 
procedures,  or  other  similar  operations  which 
are  coritnuous  in  nature  and  cannot, 
reasonably  be  interrupted  or  otherwise 
completed. 

d.  When  lower  overall  cost  to  the 
Government  will  result 

•  28.  Page  charges  in  professional  journals. 
Page  charges  for  professional  journal 
publications  are  allowable  as  a  necessary 
part  of  research  costs,  where: 

a.  The  research  papers  report  work 
supported  t»y  the  Government  and 

b.  The  charges  are  levied  impartially  on  all 
reseanh  papers  published  by  the  joumat 
whether  or  not  by  Government-sponsored 
authors, 

•  29.  Participant  support  costs.  Participant 
support  costs  are  direct  costs  for  items  such 
as  stipends  or  subsistence  allowances,  travel 
allowances,  and  registration  fees  paid  to  or 
on  behalf  of  participants  or  trainees  (but  not 
employees)  in  connection  with  meetings, 
conferences,  symposia,  or  training  projects. 
These  costs  are  allowable  with  the  prior 
approval  of  the  awarding  agency. 

•  3a  Patent  costs. 

a.  Ccits  cf  (i)  preparing  discloaures,- 
reports,  and  other  documents  required  by  the 
award  and  of  searching  the  art  to  the  extend 
necessary  to  make  such  disclosures.  (U) 
preparing  documents  and  any  other  patent 
costs  in  connection  with  the  filing  and 
prosecution  of  a  United  states  patent 
application  where  title  or  royalty-free  license 
is  required  by  the  Government  to  be 
conveyed  io  the  Government  and  (iii)  general 
counting  services  relating  to  patent  and 
copyright  matters,  such  as  advice  on  patent 
and  copyright  laws,  regulations,  clauses,  and 
employee  agreements  are  allowable  (but  see 
paragraph  34). 

b  Cost  of  preparing  disclosures,  reports, 
and  other  document*  and  of  searching  the  art 
to  Ihe  PKtent  necessary  to  make  disclosures, 
if  not  required  by  the  award,  are 
unallowable  Costs  in  connection  with  (I) 
tiling  and  prosecuting  any  foreign  patent 
application,  or  (ii)  any  United  States  patent 
application,  where  the  award  docs  not 
require  conveying  title  or  a  royalty-free 
liwru*:  to  the  Government  are  unallowable 
(ulso  -,ee  paragraph  43). 

•  31.  Pension  plans.  See  paragraph  8.  g. 
•32.  Plant  security  costs.  Necessary 

expenses  incurred  to  comply  with 
Government  security  requirements  or  for 
facilities  protection,  including  wages, 
unifoi  ras,  and  equipment  cf  personnel  are 
allowable. 

•  33.  Preoward costs.  Prea  ward  costs  are 
those  incurred  prior  to  the  effective  date  of 
the  award  directly  pursuant  to  the 
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negotiation  and  in  anticipation  of  the  award 
where  such  costs  is  necessary  to  comply  with 
the  proposed  delivery  schedule  or  period  of 
performance.  Such  costs  are  allowable  only 
to  the  extent  that  they  would  have  been 
allowable  if  incurred  after  the  date  of  the 
award  and  only  with  the  written  approval  of 
the  .awarding  agency. 
•  34  Professional  service  costs. 

a.  Costs  of  professional  and  consultant 
services  rendered  by  persons  who  are 
.-.ifnuers  of  a  particular  profession  or  possess 
a  special  skill,  and  who  are  not  officers  or 
employees  of  the  organization,  ore  allowable, 
subject  to  b.  a  and  d.  of  this  paragraph  when 
reasonable  in  relation  to  the  services 
rendered  and  when  not  contingent  upon 
recovery  of  the  costs  from  the  Government. 

b.  In  determing  the  allowability  of  costs  in 
a  particular  case,  no  single  factor  or  any 
special  combination  of  factors  is  necessarily 
determinative.  However,  the  following 
factors  are  relevant: 

(1)  The  nature  and  scope  of  the  service 
rendered  in  relation  to  the  service  required. 

(2)  The  necessity  of  contracting  for  the 
service,  considering  the  organization's 
capability  in  the  particular  area. 

(.t)  The  past  pattern  of  such  costs, 
particularly  in  the  years  prior  to  Government 
awards. 

(4)  The  impact  of  Government  awards  on 
the  oiganization's  business  (i.e..  what  new 
problems  have  arisen). 

(5)  Whether  the  proportion  of  Government 
work  to  the  organization's  total  business  is 
such  as  to  influence  the  organization  in  favor 
of  incurring  the  cost,  particularly  where  Ihe 
services  rendered  are  not  of  a  continuing 
nature  and  have  little  relationship  to  work 
under  Government  grants  and  contracts. 

(6)  Whether  the  service  can  be  performed 
more  economically  by  direct  employment 
rather  than  contracting. 

(7>  The  qualifications  of  the  individual  or 
concern  rendering  the  service  and  the 
customary  fees  charged,  especially  on  non- 
Covemment  awards. 

[8]  Adequacy  of  the  contractual  agreement 
for  the  service  (e.g..  description  of  the  service, 
estimate  of  time  required,  rate  of 
compensation,  and  termination  provisions]. 

c.  In  addition  to  the  factors  in  paragraph  b 
above  retainer  fees  to  the  allowable  must  be 
supported  by  evidence  of  bona  fide  services 
availably  or  rendered. 

d.  Cost  of  l*grtl.  accounting,  and  consulting 
services,  and  related  costs  incurred  in 
copii'tlion  with  defense  of  antitrust  suits, 
and  the  prosecution  of  clai-ms  against  the 
Government,  are  unallowable.  Costs  of  legal, 
accounting  and  consulting  services,  and 
related  costs,  incurred  in  connection  with 
paii-nt  -i  '•■i«g»ihcn1  litigation,  organization 
jrwl  reorganization  are  unallowable  unless 
c.*.'i:'rwise  provided  for  in  the  aw*rd  (but  s*e 
paragraph  47c). 

•35  Profits  and  losses  on  disposition  of 
depreciable  property  or  other  capital  assets. 

a.  (1)  Gains  and  Iosjh  cn  sale,  retirement, 
or  other  disposition  of  d'.:j>rec;«bl*»  property 
sh.:ll  be  included  in  ths  y.^ar  in  v.hich  they 
o-_cur  as  «:reditj  or  charges  to  cost  grouping(s) 
in  which  the  depreciation  applicable  to  such 
property  was  included.  The  amount  of  the 
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gain  or  loss  to  be  included  as  a  credit  or 
charge  to  the  appropriate  cost  grouping(s) 
shall  be  the  difference  between  the  amount 
realized  on  the  property  and  the 
undepreciated  basis  of  the  property. 

(2)  Gains  and  losses  on  the  disposition  of 
depreciable  property  shall  not  be  recognized 
as  a  separate  credit  or  charge  under  the 
following  conditions. 

(a)  The  gain  or  loss  is  processed  through  a 
depreciation  reserve  account  and  is  reflected 
in  the  depreciation  allowable  under 
paragraph  9. 

(b)  The  property  is  given  in  exchange  as 
part  of  the  purchase  price  of  a  similar  item 
and  the  gain  or  loss  is  taken  into  account  in 
determining  the  depreciation  cost  basis  of  the 
new  item. 

(c)  A  loss  results  from  the  failure  to 
maintain  permissible  insurance,  except  as 
otherwise  provided  in  paragraph  18.a.(3). 

(d)  Compensation  for  the  use  of  the 
property  was  provided  through  use 
allowances  in  lieu  of  depreciation  in 
accordance  with  paragraph  9. 

(e)  Gains  and  losses  arising  from  mass  or 
extraordinary  sales,  retirements,  or  other 
dispositions  shall  be  considered  on  a  case- 
by -ca.<«e  basis. 

b.  Gains  or  losses  of  any  nature  arising 
from  the  sale  or  exchange  of  property  other 
than  the  property  covered  in  paragraph  a. 
above  shall  be  excluded  in  computing  award" 
costs. 

*  38.  Public  information  senice  costs. 

a.  Public  information  service  costs  include 
the  cost  associated  with  pamphlets,  news 
releases,  and  other  forms  of  information 
services.  Such  costs  are  normally  incurred  to: 

(1)  Inform  or  instruct  individuals,  groups,  or 
the  general  public 

(2)  Interest  individuals  or  groups  in 
participating  in  a  service  program  of  the 
oixanization. 

(3)  Disseminate  the  results  of  sponsored 
and  nonsponsored  activities. 

b.  Public  information  service  costs  are 
allowable  as  direct  costs  with  the  prior 
approval  of  the  awarding  agency.  Such  costs 
are  unallowable  as  indirect  costs. 

•37.  Publication  and  piin'ing  costs. 

a.  Publication  costs  include  the  costs  of 
printing  (including  the  processes  of 
composition,  plate-making,  press  work, 
binding,  and  the  end  products  produced  by 
such  processes),  distribution,  promotion, 
mailing,  and  general  handling. 

b.  If  these  costs  are  not  identifiable  with  a 
particular  cust  objective,  they  should  be 
allocated  as  indirect  costs  to  all  benefiting 
activities  of  the  organization. 

c.  Publication  and  printing  costs  are 
unallowable  as  direct  costs  except  with  the 
prior  approval  of  the  awarding  agency. 

d.  The  cost  of  page  charges  in  journals  is 
addressed  paragraph  28. 

•  38.  Rearrangement  and  alteration  costs. 
Costs  incurred  for  ordinary  or  normal 
rearrangement  end  alteration  of  facilities  are 
allowable.  Special  arrangement  and 
alteration  costs  incurred  specifically  for  the 
pioject  are  allowable  with  the  prior  approval 
uf  the  awarding  agency. 

•39.  Reconversion  costs.  Costs  incurred  in 
the  restoration  or  rehabilitation  of  the 
organization's  facilities  to  approximately  the 
nhbyint:"  paragraph  21  on  4/27/K4.  Sec  page  155. 
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same  condition  existing  Immediately  prior  to 
commencement  of  Government  awards,  fair 
wear  and  tear  excepted,  are  allowable. 

•40.  Recruiting  costs.  The  following 
recruiting  costs  are  allowable:  cost  of  "help 
wanted"  advertising,  operating  costs  of  an 
employment  office,  coats  of  operating  an 
educational  testing  program,  travel  expenses 
including  food  and  lodging  of  employees 
while  engaged  in  recruiting  personnel,  travel 
costs  of  applicants  for  interviews  for 
prospective  employment  and  relocation  costs 
incurred  incident  to  recruitment  of  new 
employees  (see  paragraph  41c).  Where  the 
organization  uses  employment  agencies, 
costs  not  in  excess  of  standard  commercial 
rates  for  such  services  are  allowable. 

•41.  Relocation  costs. 

a.  Relocation  costs  are  costs  incident  to  the 
permanent  change  of  duty  assignment  (for  an 
indefinite  period  or  for  a  stated  period  of  not 
less  than  12  months)  of  an  existing  employee 
or  upon  recruitment  of  a  new  employee. 
Relocation  costs  are  allowable,  subject  to  the 
limitation  described  in  paragraphs  b.  c.  and  d. 
below,  provided  that: 

(1)  The  move  is  for  the  benefit  of  the 
employer. 

(2)  Reimbursement  to  the  employee  is  in 
accordance  with  an  established  written 
policy  consistently  followed  by  the  employer. 

(3)  The  reimbursement  does  not  exceed  the 
employee's  actual  (or  reasonably  estimated  ) 
expenses. 

b.  Allowable  relocation  costs  for  current 
employees  are  limited  to  the  following: 

(1)  The  costs  of  transportation  of  the 
employee,  members  of  his  immediate  family 
and  his  household,  and  personal  effects  to  the 
new  location. 

(2)  The  costs  of  finding  a  new  homa,«iirh 
as  advance  trips  by  employees  and  spouses 
to  locate  living  quarters  and  temporary 
lodging  during  the  transition  period,  up  to  a 
maximum  period  of  30  days,  including 
advance  trip  time. 

(3)  Closing  costs,  such  as  brokerage,  legal, 
and  appraisal  fees,  incident  to  the  disposition 
of  the  employee's  former  home.  These  costs, 
together  with  those  described  in  (4)  below, 
are  limited  to  8  per  cent  of  the  sales  price  of 
the  employee's  former  home. 

(4)  The  continuing  costs  of  ownership  of 
the  vacant  former  home  after  the  settlement 
or  lease  date  of  the  employee's  new 
permanent  home,  such  as  maintenance  of 
buildings  and  grounds  (exclusive  of  fixing  up 
expenses),  utilities,  taxes,  and  property 
insurance. 

(5)  Other  necessary  and  reasonable 
expenses  normally  incident  to  relocation, 
such  as  the  costs  of  cancelling  an  unexpired 
lease,  disconnecting  and  reinstalling 
household  appliances,  and  purchasing 
insurance  against  loss  of  or  damages  to 
personal  property.  The  cost  of  cancelling  an 
unexpired  lease  is  limited  to  three  times  the 
monthly  rental 

c.  Allowable  relocation  costs  for  new 
employees  are  limited  to  those  described  in 
(1)  and  (2)  of  paragraph  b.  above.  When 
relocation  costs  incurred  incident  to  the 
recruitment  of  new  employees  have  been 
allowed  either  as  a  direct  or  indirect  cost  and 
the  employee  resigns  for  reasons  within  his 
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control  within  12  months  after  hire,  the 
organization  shall  refund  or  credit  the 
Government  for  its  share  of  the  cost 
However,  the  costs  of  travel  to  an  overseas 
location  shall  be  considered  travel  costs  in 
accordance  with  paragraph  50  and  not 
relocation  costs  for  the  purpose  of  this 
paragraph  if  dependents  are  not  permitted  at 
the  location  for  any  reason  and  the  costs  do 
not  include  costs  of  transporting  household 
goods. 

d.  The  following  costs  related  to  relocation 
are  unallowable: 

(1)  Fees  and  other  costs  associated  with 
acquiring  a  new  home. 

[2]  A  loss  on  the  sale  of  a  former  home. 

(3)  Continuing  mortgage  principal  and 
interest  payments  on  a  home  being  sold. 

(4)  Income  taxes  paid  by  an  employee 
related  to  reimbursed  relocation  costs. 

*  42.  Rental  costs. 

a.  Subject  to  the  limitations  described  in 
paragraphs  b.  through  d.  of  this  paragraph, 
rental  costs  are  allowable  to  the  extent  that 
the  rates  are  reasonable  in  light  of  such 
factors  as:  rental  costs  of  comparable 
property,  if  any.  market  conditions  in  the 
area:  alternatives  available:  and  the  type,  life 
expectancy,  condition,  and  value  of  the 
property  leased. 

b.  Rental  costs  under  sale  and  leaseback 
arrangements  are  allowable  only  up  to  the 
amount  that  would  be  allowed  had  the 
organization  continued  to  own  the  property. 

c.  Rental  costs  under  less-than-length 
leases  are  allowable  only  up  to  the  amount 
that  would  be  allowed  had  title  to  the 
property  vested  in  the  organization.  For  this 
purpose,  a  less-than-arms-length  lease  is  one 
under  which  one  party  to  the  lease  agreement 
is  able  to  control  or  substantially  influence 
the  actions  of  the  other.  Such  leases  include, 
but  are  not  limited  to  those  between  (i) 
divisions  of  an  organization:  (ii)  organizations 
under  common  control  through  common 
officers,  directors,  or  members:  and  (iii)  an 
organization  and  a  director,  trustee,  officer, 
or  key  employee  of  the  organization  or  his 
immediate  family  either  directly  or  through 
corporations,  trusts,  or  similar  arrangements 
in  which  they  hold  a  controlling  interest 

d.  Rental  costs  under  leases  which  create  a 
material  equity  in  the  leased  property  are 
allowable  only  up  to  the  amount  that  would 
be  allowed  had  the  organization  purchased 
the  property  on  the  date  the  lease  agreement 
was  executed:  e.g..  depreciation  or  use 
allowances,  maintenance,  taxes,  insurance 
but  excluding  interest  expense  and  other 
unallowable  costs.  For  this  purpose,  a 
material  equity  in  the  property  exists  if  the 
lease  in  noncancelable  or  is  cancelable  onJy 
upon  the  occurrence  of  some  remote 
contingency  and  has  one  or  more  of  the 
following  characteristics: 

(1)  The  organization  has  the  right  to 
purchase  the  property  for  a  price  which  at  the 
beg-nning  of  the  lease  appears  to  be 
substantially  less  than  the  probable  fair 
market  value  at  the  time  it  is  permitted  to 
purchase  the  property  (commonly  called  a 
lease  with  a  bargain  purchase  option): 

(2)  Title  to  the  property  passes  to  the 
organization  at  some  time  during  or  after  the 
lease  period: 

(3)  The  term  of  the  lease  (initial  term  plus 

Pjrjiiruph  renumbered  due  In  addition  nf  new  * 


periods  covered  by  bargain  renewal  options. 

if  any]  is  equal  to  75  per  cent  or  more  of  the 
economic  life  of  the  leased  property;  i.e.,  the 
period  the  property  is  expected  to  be 
economically  usable  by  one  or  more  users. 
*43.  Royalties  and  other  costs  for  use  of 
patents  and  copyrights. 

a.  Royalties  on  a  patent  or  copyright  or 
amortization  of  the  cost  of  acquiring  by 
purchase  a  copyright,  patent  or  rights 
thereto,  necessary  for  the  proper  performance 
of  the  award  are  allowable  unless: 

(1)  The  Government  has  a  license  or  the 
right  to  free  use  of  the  patent  or  copyright 

(2)  The  patent  or  copyright  has  been 
adjudicated  to  be  invalid,  or  has  been 
administratively  determined  to  be  invalid. 

(3)  The  patent  or  copyright  is  considered  to 
be  unenforceable. 

(4)  The  patent  or  copyright  is  expired. 

b.  Special  care  should  be  exercised  in 
determining  reasonableness  where  the 
royalties  may  have  been  arrived  at  as  a  result 
of  less  then  arm's  length  bargaining:  e.g.: 

(1)  Royalties  paid  to  persons,  including 
corporations,  affiliated  with  the  organization. 

(2)  Royalties  paid  to  unaffiliated  parties, 
including  corporations,  under  an  agreement 
entered  into  in  contemplation  that  a 
Government  award  would  be  made. 

(3)  Royalties  paid  under  an  agreement 
entered  into  after  an  award  is  made  to  an 
organization. 

c.  In  any  case  involving  a  patent  or 
copyright  formerly  owned  by  the 
organization,  the  amount  of  royalty  allowed 
should  not  exceed  the  cost  which  would  have 
been  allowed  had  the  organization  retained 
title  thereto. 

•  44.  Severance  pay. 

a.  Severance  pay,  also  commonly  referred 
to  as  dismissal  wages,  is  a  payment  in 
addition  to  regular  salaries  and  wages,  by 
organizations  to  workers  whose  employment 
is  being  terminated.  Costs  of  severance  pay 
are  allowable  only  to  the  extent  that  in  each 
case,  it  is  required  by  (i)  law.  (ii)  employer- 
employee  agreement,  (iii)  established  policy 
that  constitutes,  in  effect,  an  implied 
agreement  on  the  organization's  part,  or  (iv) 
circumstances  of  the  particular  employment. 

b.  Costs  of  severance  payments  are  divided 
into  two  categories  as  follows: 

(1)  Actual  normal  trunover  severance 
payments  shall  be  allocated  to  all  activities: 
or.  where  the  organization  provides  for  a 
reserve  for  normal  severances  such  method 
will  be  acceptable  if  the  charge  to  current 
operations  is  reasonable  in  light  of  payments 
actually  made  for  normal  severances  over  a 
representative  past  period,  and  if  amounts 
charged  are  allocated  to  all  activities  of  the 
organization. 

(2)  Abnormal  or  mass  severance  pay  is  of 
such  a  conjectural  nature  that  measurement 
of  costs  by  means  of  an  accrual  will  net 
achieve  equity  to  both  parties.  Thus,  accruals 
for  this  purpose  are  not  allowable.  However, 
the  Government  recognizes  its  obligation  to 
participate  to  the  extent  of  its  fair  share,  in 
any  specific  payment.  Thus,  allowability  will 
be  considered  on  a  case-by-case  basis  in  the 
event  of  occurrence. 

•  45.  Specialized  service  facilities. 

a.  The  costs  of  services  provided  by  highly 


complex  or  specialized  facilities  operated  by 
the  organization,  such  as  electronic 
computers  and  wind  tunnels,  are  allowable 
provided  the  charges  for  the  services  meet 
the  conditions  of  either  b.  or  c  of  this 
paragraph  and.  in  addition,  take  into  account 
any  items  of  income  or  Federal  financing  that 
qualify  as  applicable  credits  under  paragraph 
A.5.  of  Attachment  A. 

b.  The  costs  of  such  services,  when 
material,  must  be  charged  directly  to 
applicable  awards  based  on  actual  usage  of 
the  services  on  the  basis  of  a  schedule  of 
rates  or  established  methodology  that  (i)  does 
not  discriminate  against  federally  supported 
activities  of  the  organization,  including  usage 
by  the  organization  for  internal  purposes,  and 
(ii)  is  designed  to  recover  only  the  aggregate 
costs  of  the  services.  The  costs  of  each 
service  shall  consist  normally  of  both  its 
direct  costs  and  its  allocable  share  of  all 
indirect  costs.  Advance  agreements  pursuant 
to  paragraph  A.6.  of  Attachment  A  are 
particularly  important  in  this  situation. 

c.  Where  the  costs  incurred  for  a  service 
are  not  material,  they  may  be  allocated  as 
Indirect  costs. 

*46.  Taxes. 

a.  In  general,  taxes  which  the  organization 
.s  required  to  pay  and  which  are  paid  or 
accrued  in  accordance  with  generally 
accepted  accounting  principles,  and 
payments  made  to  local  governments  in  lieu 
of  taxes  which  are  commensurate  with  the 
local  government  services  received  are 
allowable,  except  for  (i)  taxes  from  which 
exemptions  are  available  to  the  organization, 
directly  or  which  are  available  to  the 
organization  based  on  an  exemption  afforded 
the  Government  and  in  the  latter  case  when 
the  awarding  agency  makes  available  the 
necessary  exemption  certificates,  (ii)  special 
assessments  on  land  which  represent  capital 
improvements,  and  (iii)  Federal  income  taxes. 

b.  Any  refund  of  taxes,  and  any  payment  to 
the  organization  of  interest  thereon,  which 
were  allowed  as  award  costs,  wfll  be 
credited  either  as  a  cost  reduction  or  cash 
refund,  as  appropriate,  to  the  Government. 

*47.  Termination  costs.  Termination  of 
awards  generally  give  rise  to  the  incurrence 
of  costs,  or  the  need  for  special  treatment  of 
costs,  which  would  not  have  arisen  had  the 
award  not  been  terminated.  Cost  principles 
covering  these  items  are  set  forth  below. 
They  are  to  be  used  in  conjunction  with  the 
other  provisions  of  this  Circular  in 
termination  situations. 

a.  Common  items.  The  cost  of  items 
reasonably  usable  on  the  organization's  other 
work  shall  not  be  allowable  unless  the 
organization  submits  evidence  that  it  would 
not  retain  such  items  at  cost  without 
sustaining  a  loss.  In  deciding  whether  such 
items  are  reasonably  usable  on  other  work  of 
the  organization,  the  awarding  agency  should 
consider  the  organization's  plans  and  orders 
for  current  and  scheduled  activity. 
Contemporaneous  purchases  of  common 
items  by  the  organization  shall  be  regarded 
as  evidence  that  such  items  ere  reasonably 
usable  on  the  organization's  other  work.  Any 
acceptance  of  common  items  as  allocable  to 
the  terminated  portion  of  the  award  shall  be 
limited  to  the  extent  that  the  quantities  of 
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such  items  on  hand,  in  transit,  and  on  order 
are  in  excess  of  the  reasonable  quantitative 
requirements  of  other  work. 

b.  Costa  continuing  after  termination.  If  in 
■  particular  case,  despite  ail  reasonable 
efforts  by  the  organization,  certain  cost* 
cannot  be  discontinued  immediately  after  the 
effective  date  of  termination,  such  costs  are 
generally  allowable  within  the  limitations  set 
forth  in  this  Circular,  except  that  any  such 
costs  continuing  after  termination  due  to  the 
negligent  or  willful  failure  of  the  organization 
to  discontinue  such  costs  shall  be 
unallowable. 

c  Loss  of  useful  value.  Loss  of  useful  value 
of  special  tooling,  machinery  and  equipment 
wp'-h  was  not  charged  to  the  award  as  a 
ca..;al  expenditure  is  generally  allowable  if: 

;  .  Such  special  tooling,  machinery,  or 
eq   ,<mant  is  not  reasonably  capable  of  use  in 
lb ■•.  ..'her  work  of  the  organization. 

[;*!  The  interest  of  the  Government  is 
pr  .•'Ttsd  by  transfer  of  title  or  ly  other 
nir  ma  deemed  appropriate  by  the  awarding 
a-.«  r-.cy: 

.i.  Rental  costs.  Rental  costs  under 
urcxpired  leases  are  generally  allowable 
vk  ere  clearly  shown  to  have  been 
n-  sonably  necessary  for  the  performance  of 
l!:s  terminated  award  less  the  residual  valne 
o:  such  leases,  if  (i)  the  amount  of  such  rental 
ciuimed  does  not  exceed  the  reasonable  use 
value  o:'  the  property  leased  for  the  period  of 
thj  iw.rd  and  such  further  period  as  may  be 
re  .;or.  .ble.  and  (ii)  the  organization  makes 
all  reasonable  efforts  to  terminate,  assign, 
settle,  or  otherwise  reduce  the  cost  of  such 
lease.  There  also  may  be  included  the  cost  of 
alterations  of  such  leased  property,  provided 
such  alterations  were  necessary  for  the 
performance  of  the  award,  and  of  reasonable 
restoration  required  by  the  provision*  of  the 
lease. 

e.  Settlement  expenses.  Settlement 
expenses  including  the  following  arc 
generally  allowable: 

(1)  Accounting.  legaL  clerical,  and  similar 
costs  reasonably  necessary  for 

(a)  The  preparation  and  presentation  to 
awarding  agency  of  settlement  claims  and 
supporting  data  with  respect  to  the 
terminated  portion  of  the  award,  unless  the 
termination  is  for  default  (See  paragraph  4. a. 
of  Attachment  L  OMB  Circular  No.  A-llO. 
and 

(b)  The  termination  and  settlement  of 
suba  wards. 

(Z)  Reasonable  costs  for  the  storage, 
transportation,  protection,  and  disposition  of 
property  provided  by  the  Government  or 
acquired  or  produced  for  the  award:  except 
when  grantees  are  reimbursed  for  disposals 
at  a  predetermined  amount  in  accordance 
with  Attachment  N  of  OMB  Circular  A-110. 

(3)  Indirect  costs  related  to  salaries  and 
wages  incurred  as  settlement  expenses  in 
subparagraphs  (1)  and  (2)  of  this  paragraph. 
Normally,  such  indirect  costs  shall  be  limited 
to  fringe  benefits,  occupancy  cost,  and 
immediate  supervision. 

f.  Claims  under  subawards.  Claims  under 
subawards.  including  the  allocable  portion  of 
claims  which  are  common  to  the  award,  and 
to  other  work  of  the  organization  are 
generally  allowable.  An  appropriate  share  of 


the  organization's  indirect  expense  may  be 
allocated  to  the  amount  of  settlements  with 
subcontractor/subgrantees:  provided  that  the 
amount  allocated  is  otherwise  consistent 
with  the  basic  guidelines  contained  in 
Attachment  A.  The  indirect  expense  so 
allocated  shall  exclude  the  same  and  similar 
costs  claimed  directly  or  indirectly  as 
settlement  expenses. 
*  48.  Training  and  education  costs. 

a.  Costs  of  preparation  and  maintenance  of 
a  program  of  instruction  including  but  not 
limited  to  on-the-job.  classroom,  and 
apprenticeship  training,  designed  to  increasa 
the  vocational  effectiveness  of  employees, 
including  training  materials,  textbooks, 
salaries  or  wages  of  trainees  (excluding 
overtime  compensation  which  might  ansa 
therefrom),  and  (i)  salaries  of  the  director  of 
training  and  staff  when  the  training  program 
is  conducted  by  the  organization:  or  (ii) 
tuition  and  fees  when  the  training  is  in  an 
institution  not  operated  by  the  organization, 
are  allowable. 

b.  Costs  of  part-time  education,  at  an 
undergraduate  or  postgraduate  college  level, 
including  that  provided  at  the  organization's 
own  facilities,  are  allowable  only  when  the 
course  or  degree  pursued  is  relative  to  the 
field  in  which  the  employee  is  now  working 
or  may  reasonably  be  expected  to  work,  and 
are  limited  to: 

(1)  Training  materials. 

(2)  Textbooks. 

'(3)  Fees  charges  by  the  educational 
institution. 

(4)  Tuition  charged  by  the  educational 
institution,  or  in  lieu  of  tuition,  instructors' 
salaries  and  the  related  share  of  indirect 
costs  of  the  educanonai  insntution  to  the 
extent  that  the  sum  thereof  is  not  in  excess  of 
the  tuition  which  would  have  ben  paid  to  the 
participating  educational  institution. 

(5)  Salaries  and  related  costs  of  instructors 
who  are  employees  of  tha  organizalic*. 

(6)  Straight-time  compensation  of  each 
employee  for  time  spent  attending  classes 
during  working  hours  aot  in  excess  of  156 
hours  per  year  and  only  to  the  extent  that 
circumstances  do  not  permit  the  operation  of 
classes  or  attendance  at  classes  after  regular 
working  hours:  otherwise  such  compensation 
is  unallowable. 

c  Costs  of  tuition,  fees,  training  materials, 
and  textbooks  (but  not  subsistence,  salary,  or 
any  other  emoluments)  in  connection  with 
full-time  education,  including  that  provided  at 
the  organization's  own  facilities,  at  a 
postgraduate  (but  not  undergraduate)  college 
level,  are  allowable  only  when  the  course  or 
degree  pursued  is  related  to  the  field  in  which 
the  employee  is  now  working,  or  may 
reasonably  be  expected  to  work,  and  only 
where  the  costs  receive  the  prior  approval  of 
the  awarding  agency.  Such  costs  are  limited 
to  the  costs  attributable  to  a  total  period  not 
to  exceed  one  school  year  for  each  employee 
so  trained.  In  unusual  cases  the  period  may 
be  extended. 

d.  Costs  of  attendance  of  up  to  16  weeks 
per  employee  per  year  at  specialized 
programs  specifically  designed  to  enhance 
the  effectiveness  of  executives  or  managers 
or  to  prepare  employees  for  such  positions 
are  allowable.  Such  costs  include  enrollment 


fees,  training  material*,  textbooks  and 
related  charges,  employees'  salaries, 
subsistence,  and  travel  Costs  allowabls 
under  this  paragraph  do  not  include  those  ft 
courses  that  are  part  of  a  degree-oriented 
curriculum,  which  are  allowable  only  to  the 
extent  set  forth  in  b.  and  c  above. 

e.  Maintenance  expense,  and  normal 
depreciation  or  fair  rental  on  faculties 
owned  or  leased  by  the  organization  for 
training  purposes  are  allowable  to  the  exter 
set  forth  in  paragraphs  9.  22.  and  42. 

f.  Contributions  or  donations  to 
educational  or  training  institutions,  includiri 
the  donation  of  facilities  or  other  properties 
and  scholarships  or  fellowships,  are 
unallowable. 

g.  Training  and  education  costs  in  excess 
those  otherwise  allowable  under  paragraph 
b.  and  c  of  this  paragraph  may  be  allowed 
with  prior  approval  of  the  awarding  agency 
To  be  considered  for  approval,  the 
organization  must  demonstrate  that  such 
costs  are  consistendy  incurred  pursuant  to  ; 
established  training  and  education  program 
and  that  the  course  or  degree  pursued  is 
relative  to  the  field  in  which  the  employee  i 
now  working  or  may  reasonably  be  expect e 
to  work. 

•  49.  Transportation  costs.  Transportation 
costs  include  freight,  express,  cartage,  and 
postage  charges  relating  either  to  goods 
purchased,  in  process,  or  delivered.  These 
costs  are  allowable.  When  such  costs  can 
readily  be  identified  with  the  items  involve* 
they  may  be  directly  charged  as 
transportation  costs  or  added  to  the  cost  of 
such  items  (see  paragraph  23).  Where 
identification  with  the  materials  received 
cannot  readily  be  made,  transportation  cost 
may  be  charged  to  the  appropriate  indirect 
cost  accounts  if  the  organization  follows  a 
consistent  equitable  procedure  in  this 
respect. 

*  50.  Travel  costs. 

a.  Travel  costs  are  the  expenses  for 
transportation,  lodging,  subsistence,  and 
related  items  incurred  by  employees  who  ox 
in  travel  status  on  official  business  of  the 
organization.  Travel  costs  are  allowable 
subject  to  paragraphs  b.  through  e.  below, 
when  they  are  directly  attributable  to  specif 
work  under  an  award  or  are  incurred  in  the 
normal  course  of  administration  of  the 
organization. 

b.  Such  costs  may  be  charged  on  an  actua 
basis,  on  a  per  diem  or  mileage  basis  in  Lieu 
of  actual  costs  incurred,  or  on  a  combinadoi 
of  the  two,  provided  the  method  used  resulti 
in  charges  consistent  with  those  normally 
allowed  by  the  organization  in  its  regular 
operations. 

c  The  difference  in  cost  between  Brst-clai 
air  accommodations  and  less  than  first-clasi 
air  accommodations  is  unallowable  except 
when  less  than  first-class  air 
accommodations  are  not  reasonably 
available  to  meet  necessary  mission 
requirements,  sucn  as  where  less  than  first- 
class  accommodations  would  (i)  require 
circuitous  routing,  (ii)  require  travel  during 
unreasonable  hours,  (iii)  greatly  increase  thi 
duration  of  the  flight,  (iv)  result  In  additions 
costs  which  would  offset  the  transportation 
savings,  or  (v)  offer  accommodations  which 
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are  not  reasonably  adsquata  for  the  radical 
ne«di  of  the  traveler. 

<±  Necessary  and  reasonable  costs  of 
family  movements  and  personnel  movements 
of  a  special  or  man  nature  are  allowable, 
pursuant  to  paragraphs  40  and  41.  subject  to 
allocation  on  the  basts  of  work  or  time  period 
benefited  wben  appropriate.  Advance 
agreements  are  particularly  important 

e.  Direct  charges  for  foreign  travel  costs  are 
allowable  only  when  the  travel  has  received 
pnor  approval  of  the  awarding  agency.  Each 
separate  foreign  trip  must  be  approved.  For 
purposes  of  this  provision,  foreign  travel  is 
defined  as  any  travel  outside  of  Canada  and 
the  United  States  and  its  territories  and 
possessions.  However,  for  an  organization 
located  in  foreign  countries,  the  term  "foreign 
travel"  means  travel  outside  that  country. 

(Circular  No.  A-122| 

Attachment  C 

Nonprofit  Organizations  not  Subject  to  this 
Circular 

Aerospace  Corporation,  El  Segundo. 
California 

Argonne  Universities  Association.  Chicago, 
Illinois 

Associated  Universities.  Incorporated. 

Washington.  D.C 
Associated  Universities  for  Research  and 

Astronomy.  Tucson.  Arizona 
Atomic  Casualty  Commission.  Washington, 

D.C 

Battelle  Memorial  Institute,  Headquartered  in 

Columbus.  Ohio 
Brookhaven  National  Laboratory,  Upton. 

New  York 
Center  for  Energy  and  Environmental 

Research  (CEER),  (University  of  Puerto 

Rico) 

Commonwealth  of  Puerto  Rica  Charles  Stark 

Draper  Laboratory.  Incorporated 
Cambridge.  Massachusetts.  Comparative 

Animal  Research  Laboratory  (CARL) 
(University  of  Tennessee).  Oakridge. 

Tennessee 
Environmental  Institute  of  Michigan,  Ann 

Arbor.  Michigan 
HarJord  Environmental  Health  Foundation. 

Richland.  Washington 
ITT  Research  Institute.  Chicago.  Illinois 
Institute  for  Defense  Analysis.  Arlington. 

Virginia 

Institute  of  Gas  Technology.  Chicago.  Illinois 
Midwest  Research  Institute,  Headquartered 

in  Kansas  City.  Missouri 
Mitre  Corporation.  Bedford.  Massachusetts 
Montana  Energy  Research  and  Development 

Institute.  Inc.  (MERDI).  Butte.  Montana 
National  Radiological  Astronomy 

Observatory.  Green  Bank,  West  Virginia 
Oakridge  Associated  Universities.  Oakridge. 

Tennessee 

Project  Management  Corpora  boa  Oakridge, 
Tennessee 

Rand  Corporatioa  Santa  Monica,  California 
Research  Triangle  Institute.  Research 

Triangle  Park,  North  Carolina 
Riverside  Research  Institute,  New  York,  New 

York 

Sandia  Corporatioa  Albuquerque.  New 
Mexico 
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Southern  Research  Institute,  Birmingham, 
Alabama 

Southwest  Research  Institute.  San  An  tenia 
Texas 

SRI  International.  Menlo  Park,  California 
Syracuse  Research  Corporation,  Syracuse. 

New  York 
Universities  Research  Association, 

Incorporated  (National  Acceleration  Lab). 

Argonne.  Illinois 
Universities  Corporation  for  Atmospheric 

Research.  Boulder.  Colorado 
Nonprofit  Insurance  Companies  such  as  Blue 

Cross  and  Blue  Shield  Organizations 
Other  nonprofit  organizations  as  negotiated 

with  awarding  agencies. 
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Editorial  Corrections  to 
OMB  A-122 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Circular  A-122,  "Cost  Principles  for 
Nonprofit  Organizations";  Correction 

agency:  Office  of  Management  and 
Budget. 

action:  Final  policy  correction. 

Summary:  This  notice  corrects  errors  in 
the  printing  of  cost  principles  for 
nonprofit  organizations.  (45  FR  46022. 
July  8. 1980). 

FOR  FURTHER  INFORMATION  CONTACT: 

Palmer  Marcantonio.  Financial 
Management  Branch.  Office  of 
Management  and  Budget.  Washington. 
D.C.  20503.  (202)  395-4773. 

•  Page  46022.  column  2  the  second 
Paragraph  1.  change  Paragraph  5 
"Compensation  for  Personnel  Services" 
to  Paragraph  6.  ^ 

•  Page  46022.  column  5" the  second 
Paragraph  2,  change  Paragraph  6 
"Contingencies"  to  Paragraph  7. 

•  Page  46022.  column  3: 
Paragraph  4.  change  Paragraph  31. 
"Equipment  and  Other  Capital 
Expenditures"  to  Paragraph  13. 

•  Paragraph  5.  change  Paragraph  26 
"Meetings"  to  Paragraph  24. 

•  Paragraph  6.  change  Paragraph  27. 
"Organization  Costs"  to  Paragraph  28. 

•  Paragraph  7.  change  Paragraph  30 
"Page  charges  in  Professional  Journals" 
to  Paragraph  28. 

•  Paragraph  8.  change  paragraph  37 
"Public  Information  Service  Costs"  to 
Paragraph  36. 

•  Paragraph  9.  change  Paragraph  43 
"Rental  Costs"  to  Paragraph  42. 

•  Paragraph  9a:  in  the  fourth  line,  add 
"up"  between  the  words  "only"  and 
"to";  in  the  sixth  line  change  "they"  to 
"it". 

•  Paragraph  10.  change  Paragraph  51 

"Travel  Costs"  to  Paragraph  50. 

February  1985 


•  Page  46024,  column  3  Paragraph 
4(a)(2)  after  "benefits  received"  add  "; 
or". 

•  Page  46025.  column  1  Paragraph  B3. 
change  the  reference  "Paragraph  21  of 
Attachment  B"  to  "Paragraph  19  of 
Attachment  B." 

•  Page  46026.  column  1  Paragraph 
4a.iii.  in  the  sixth  line,  change  "direct 
cost"  to  "direct  costs." 

•  Page  46026.  column  2  Paragraph 
Ele.  change  "establishment  of  a  rate"  to 
"establishment  of  a  final  rate." 

•  Page  46026.  column  3  Paragraph 
E2b.  in  the  third  line  add  the  following 
after  "a  Federal  agency  shall" — "submit 
its  initial  indirect  cost  proposal 
immediately." 

•  Page  46027.  column  3  Paragraph 
(3)(a).  change  "workmen's 
compensation"  to  "worker?' 
compensation." 

•  Page  46028.  column  1  Paragraph 
8f3(b).  (the  second  line  of  column  1) 
change  "Workmen's  compensation"  to 
"workers'  compensation." 

•  Page  46030.  column  3.  paragraph 
24b..  the  sixth  line,  change  "allowable" 
to  "allowability". 

Daniel  F.  Mann. 

Budget  and  Management  Officer. 

[FR  Dot  n-aorj  FU«J  J-l»-»1:  a.«5  «m| 
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Circular  A-122,  "Cost  Principles  for 
Nonprofit  Organizations" 

Correction 

In  FR  Doc.  81-20270.  appearing  at 
page  46022  in  the  issue  of  Tuesday.  July 
8. 1980.  the  following  changes  should  be 
made: 

1.  On  page  46024.  column  three,  the 
second  sentence  in  paragraph  A.5.D. 
should  read.  "Specifically,  the  concept 
of  netting  such  credit  items  against 
related  expenditures  should  be  applied 
by  the  organization  in  determining  the 
rates  or  amounts  to  be  charged  to 
Federal  awards  for  services  rendered 
whenever  the  facilities  or  other 
resources  used  in  providing  such 
services  have  been  financed  directly,  in 
whole  or  in  part,  by  Federal  funds." 

2.  On  page  46024.  column  three,  the 
second  complete  sentence  in  paragraph 
A.6.  should  read.  "This  is  particularly 
true  in  connection  with  organizations 
that  receive  a  preponderance  of  their 
support  from  Federal  agencies." 

3.  On  page  46025,  column  one. 
paragraph  B.2.  should  read.  "2.  Any 
direct  cost  of  a  minor  amount  may  be 
treated  as  an  indirect  cost  for  reasons  of 
practicality  where  the  accounting 
treatment  for  such  cost  is  consistently 
applied  to  all  final  cost  objectives." 
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4.  On  page  46025,  column  one. 
paragraph  B.4.f.  should  read.  "f. 
Administration  of  group  benefits  on 
behalf  of  members  or  clients  including 
life  and  hospital  insurance,  annuity  or 
retirement  plans,  financial  aid.  etc" 

5.  On  page  46025.  column  two,  the  first 
sentence  in  paragraph  D.l.e.  should 
read,  "The  base  period  for  the  allocation 
of  indirect  costs  is  the  period  in  which 
such  costs  are  incurred  and  accumulated 
for  allocation  to  work  performed  in  that 
period." 

6.  On  page  46026.  column  one.  the 
second  sentence  in  paragraph  D.3.d 
should  read.  The  costs  in  the  common 
pool  shall  then  be  distributed  to 
individual  awards  included  in  that 
function  by  use  of  a  single  indirect  cost 
rate." 

7.  On  page  46026.  column  one.  the  Crst 
sentence  in  paragraph  D.3.e.  should 
read.  'The  distribution  based  used  in 
computing  the  indirect  cost  rate  for  each 
function  may  be  total  direct  costs 
(excluding  capital  expenditures  and 
other  distorting  items  such  as  major 
subcontracts  and  subgrants).  direct 
salaries  and  wages,  or  other  base  which 
results  in  an  equitable  distribution." 

8.  On  page  46026.  column  one.  the  first 
and  second  sentences  in  paragraph 
D.4.a.  should  read.  "Some  nonprofit 
organizations  treat  all  costs  as  direct 
costs  except  general  administration  and 
general  expenses.  These  organizations 
generally  separate  their  costs  into  three 
basic  categories:  *  *  *." 

9.  On  page  46028.  the  last  sentence  in 
column  one  (extending  to  column  two), 
in  paragraph  D.5.  should  read.  'The 
factors  may  include  the  physical 
location  of  the  work,  the  level  of 
administrative  support  required,  the 
nature  of  the  facilities  or  other  resources 
employed,  the  scientific  disciplines  or 
technical  skills  involved,  the 
organizational  arrangements  used,  or 
any  combination  thereof." 

10.  On  page  46026.  column  three, 
paragraph  E.2.i.  should  read.  "i.  To  the 
extent  that  problems  are  encountered 
among  the  Federal  agencies  in 
connection  with  the  negotiation  and 
approval  process,  the  Office  of 
Management  and  Budget  will  lend 
assistance  as  required  to  resolve  such 
problems  in  a  timely  manner." 

11.  On  page  46030.  column  one,  the 
introductory  text  of  paragraph  16.b.  and 
paragraph  18.b.(l)  should  read,  "b.  The 
costs  of  idle  facilities  are  unallowable 
except  to  the  extent  that:  (1)  They  are 
necessary  to  meet  fluctuations  in 
workloads:  or". 

12.  On  page  46030.  column  one.  the 
second  sentence  in  paragraph  16.c 


should  read.  "Such  costs  are  allowable, 
provided  the  capacity  is  reasonably 
anticipated  to  be  necessary  or  was 
originally  reasonable  and  is  not  subject 
to  reduction  or  elimination  by  subletting, 
renting,  or  sale,  in  accordance  with 
sound  business,  economics  or  security 
practices." 

13.  On  page  46031.  second  column, 
paragraph  34. c  should  read.  "In  addition 
to  the  factors  in  paragraph  b.  above, 
retainer  fees  to  be  allowable  must  be 
supported  by  evidence  of  bona  fide 
services  available  or  rendered." 

BILLING  COOC  15OS-01-U 


*New  Paragraph  B21  — 
"Lobbying"  issued 
April  27,  1984 

1.  Insert  a  new  paragraph  in 
attachment  B,  as  follows:  "B21 
Lobbying" 

a.  Notwithstanding  other  provisions  of 
this  Circular,  costs  associated  with  the 
following  activities  are  unallowable: 

a.(l)  Attempts  to  influence  the 
outcomes  of  any  Federal.  State,  or  local 
election,  referendum,  initiative,  or 
similar  procedure,  through  in  kind  or 
cash  contributions,  endorsements, 
publicity,  or  similar  activity; 

a. (2)  Establishing,  administering, 
contributing  to.  or  paying  the  expenses 
of  a  political  party,  campaign,  political 
action  committee,  or  other  organization 
established  for  the  purpose  of 
influencing  the  outcomes  of  elections; 

a.(3)  Any  attempt  to  influence:  (i)  The 
introduction  of  Federal  or  state 
legislation;  or  (ii)  the  enactment  or 
modification  of  any  pending  Federal  or 
state  legislation  through  communication 
with  any  member  or  employee  of  the 
Congress  or  state  legislature  (including 
efforts  to  influence  State  or  local 
officials  to  engage  in  similar  lobbying 
activity),  or  with  any  government 
official  or  employee  in  connection  with 
a  decision  to  sign  or  veto  enrolled 
legislation; 

a. (4)  Any  attempt  to  influence:  (i)  The 
introduction  of  Federal  or  state 
legislation;  or  (ii)  the  enactment  or 
modification  of  any  pending  Federal  or 
state  legislation  by  preparing, 
distributing  or  using  publicity  or 
propaganda,  or  by  urging  members  of 
the  general  public  or  any  segment 
thereof  to  contribute  to  or  participate  in 
any  mass  demonstration,  march,  rally, 
fundraising  drive,  lobbying  campaign  or 
letter  writing  or  telephone  campaign;  or 

a. (5)  Legislative  liaison  activities, 
including  attendance  at  legislative 
sessions  or  committee  hearings, 
gathering  information  regarding 
legislation,  and  analyzing  the  effect  of 


legislation,  when  such  activities  are 
carried  on  in  support  of  or  in  knowing 
preparation  for  an  effort  to  engage  in 
unallowable  lobbying. 

b.  The  following  activities  are 
excepted  from  the  coverage  of 
subparagraph  a: 

b.(l)  Providing  a  technical  and  factual 
presentation  of  information  on  a  topic 
directly  related  to  the  performance  of  a 
grant,  contract  or  other  agreement 
through  hearing  testimony,  statements 
or  letters  to  the  Congress  or  a  state 
legislature,  or  subdivision,  member,  or 
cognizant  staff  member  thereof,  in 
response  to  a  documented  request 
(including  a  Congressional  Record 
notice  requesting  testimony  or 
statements  for  the  record  at  a  regularly 
scheduled  hearing)  made  by  the 
recipient  member,  legislative  body  or 
subdivision,  or  a  cognizant  staff  member 
thereof;  provided  such  information  is 
readily  obtainable  and  can  be  readily 
put  in  deliverable  form:  and  further 
provided  that  costs  under  this  section 
for  travel,  lodging  or  meals  are 
unallowable  unless  incurred  to  offer 
testimony  at  a  regularly  scheduled 
Congressional  hearing  pursuant  to  a 
written  request  for  such  presentation 
made  by  the  Chairman  or  Ranking 
Minority  Member  of  the  Committee  or 
Subcommittee  conducting  such  hearing. 

b.(2)  Any  lobbying  made  unallowable 
by  section  a. (3)  to  influence  State 
legislation  in  order  to  directly  reduce  the 
cost,  or  to  avoid  material  impairment  of 
the  organization's  authority  to  perform 
the  grant,  contract,  or  other  agreement 

b.  (3)  Any  activity  specifically 
authorized  by  statute  to  be  undertaken 
with  funds  from  the  grant,  contract,  or 
other  agreement 

c.  (l)  When  an  organization  seeks 
reimbursement  for  indirect  costs,  total 
lobbying  costs  shall  be  separately 
identified  in  the  indirect  cost  rate 
proposal,  and  thereafter  treated  as  other 
unallowable  activity  costs  in 
accordance  with  the  procedures  of 
paragraph  B3  of  Attachment  A. 

c.(2)  Organizations  shall  submit  as 
part  of  their  annual  indirect  cost  rate 
proposal  a  certification  that  the 
requirements  and  standards  of  this 
paragraph  have  been  complied  with. 

c.(3)  Organizations  shall  maintain 
adequate  records  to  demonstrate  that 
the  determination  of  costs  as  being 
allowable  or  unallowable  pursuant  to 
paragraph  B21  complies  with  the 
requirements  of  this  Circular. 
»  c.(4)  Time  logs^  calendars,  or  similar 
records  documenting  the  portion  of  an 
employee's  time  that  is  treated  as  an 
indirect  cost  shall  not  be  required  for  the 
purposes  of  complying  with 
subparagraph  c  and  the  absence  of  such 


•  Revised  paragraph  c.(4)  issued  May  27.  1987.  See  Page  156. 
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records  which  are  not  kept  pursuant  to 
the  discretion  of  the  grantee  or 
contractor,  will  not  serve  as  a  basis  for 
disallowing  claims  of  allowable  costs  by 
contesting  estimates  of  unallowable 
lobbying  time  spent  by  employees 
during  any  calendar  month  unless:  (i) 
The  employee  engages  in  lobbying,  as 
defined  in  subparagraphs  a  and  b.  more 
than  25%  of  his  compensated  hours  of 
employment  during  that  calendar  month: 
or      the  organization  has  materially 
misstated  allowable  or  unallowable 
costs  within  the  preceding  five  year 
period. 

c.(5)  Agencies  shall  establish 
procedures  for  resolving  in  advance,  in 
consultation  with  OMB,  any  significant 
questions  or  disagreements  concerning 
the  interpretation  or  application  of 
paragraph  B21.  Any  such  advance 
resolution  shall  be  binding  in  any 
subsequent  settlements,  audits  or 
investigations  with  respect  to  that  grant 
or  contract  for  purposes  of 
interpretation  of  this  Circular  provided, 
however,  that  this  shall  not  be  construed 
to  prevent  a  contractor  or  grantee  from 
contesting  the  lawfulness  of  such  a 
determination. 

2.  Renumber  subsequent  paragraphs 
of  Attachment  B. 

|KK  Due  »4-  ns*i  fiifd  <-2S-M.  ».*S  am| 


Revision  to  Paragraph  B21  — 
"Lobbying,"  issued 
May  27,  1987 


In  attachment  B.  section  B21, 
"Lobbying."  paragraph  c.(4)  is  revised  as 
follows: 

c(4)  Time  logs,  calendars,  or  similar 
records  shall  not  be  required  to  be 
created  for  purposes  of  complying  with 
this  section  during  any  particular 
calendar  month  when:  (1)  the  employee 
engages  in  lobbying  (as  defined  in 
paragraphs  (a)  and  (b)  above)  25  percent 
or  less  of  the  employee's  compensated 
hours  of  employment  during  that 
calendar  month,  and  (2)  within  the 
preceding  five-year  period,  the 
organization  has  not  materially 
misstated  allowable  or  unallowable 
costs  of  any  nature,  including  legislative 
lobbying  costs.  When  conditions  (1)  and 
(2)  above  are  met,  organizations  are  not 
required  to  establish  records  to  support 
the  allowability  of  claimed  costs  in 
addition  to  records  already  required  or 
maintained.  Also,  when  conditions  (1) 
and  (2)  above  are  met.  the  absence  of 
time  logs,  calendars,  or  similar  records 
will  not  serve  as  a  basis  for  disallowing 
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costs  by  contesting  estimates  of 
lobbying  time  spent  by  employees 
during  a  calendar  month. 

James  C.  Miller  lit. 

Director. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET  (OMB) 

Uniform  Administrative  Requirements  for 
Grants  and  Agreements  With  Institutions 
of  Higher  Education,  Hospitals  and  Other 
Nonprofit  Organizations 

EDITOR  '5  NOTE:  This  circular  is 
effective  for  federal  agencies  Dec.  29.  1993; 
its  effective  date  for  grantees  and  other 
organizations  varies.  OMB 's  previous 
version  of  Circular  A- 1 10  is  reprinted  in 
11106. 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Final  Revision  to  OMB  Circular 
A-l  10,  "Uniform  Administrative 
Requirements  for  Grants  and  Agreements 
With  Institutions  of  Higher  Education, 
Hospitals  and  Other  Nonprofit 
Organizations." 

SUMMARY:  Office  of  Management  and 
Budget  (OMB)  Circular  A-flO  provides 
standards  for  obtaining  consistency  and 
uniformity  among  Federal  agencies  in  the 
administration  of  grants  and  agreements  with 
institutions  of  higher  education,  hospitals, 
and  other  nonprofit  organizations. 

OMB  issued  Circular  A-l  10  in  1976  and. 
except  for  a  minor  revision  in  February 
1987,  the  Circular  contains  its  original 
provisions.  To  update  the  Circular,  OMB 
established  an  interagency  task  force  to 
review  the  Circular.  The  task  force  solicited 
suggestions  for  changes  to  the  Circular  from 
university  groups,  nonprofit  organizations 
and  other  interested  parties  and  compared, 
for  consistency,  the  provisions  of  similar 
provisions  applied  to  State  and  local 
governments.  The  revised  Circular  reflects 
the  results  of  these  efforts. 

DATES:  Provisions  that  affect  Federal 
agencies  are  effective  Dec.  29,  1993. 
Provisions  that  affect  grantees  will  be 
adopted  by  agencies  in  codified  regulations 
by  May  30,  1994.  Earlier  implementation  is 
encouraged. 

ADDRESSES:  Office  of  Management  and 
Budget,  Office  of  Federal  Financial 
Management,  Financial  Standards  and 
Reporting  Branch,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  For  a  copy  of  this  Circular, 
contact  Office  of  Administration,  Publication 
Office.  Room  2200,  New  Executive  Office 
Building.  Washington.  D.C.  20503.  or 
telephone  (202)  395-7332. 

FOR  FURTHER  INFORMATION  CONTACT: 

Palmer  Marcantonio.  Financial  Standards 
and  Reporting  Branch,  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget.  (202)  395-3993. 

Circular  No.  A-l  10  Revised 


To  the  Heads  of  Executive  Departments  and 
Establishments 

Subject:  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of 
Higher  Education.  Hospitals,  and 
Other  Nonprofit  Organizations 

1.  Purpose.  This  Circular  sets  forth 
standards  for  obtaining  consistency  and 
uniformity  among  Federal  agencies  in  the 
administration  of  grants  to  and  agreements 
with  institutions  of  higher  education, 
hospitals,  and  other  nonprofit  organizations. 

2.  Authority.  Circular  A-l  10  is  issued 
under  the  authority  of  3 1  U.S.C.  503  (the 
Chief  Financial  Officers  Act).  31  U.S.C. 
1111,41  U.S.C.  405  (the  Office  of  Federal 
Procurement  Policy  Act),  Reorganization 
Plan  No.  2  of  1970,  and  E.O.  1 1541 
("Prescribing  the  Duties  of  the  Office  of 
Management  and  Budget  and  the  Domestic 
Policy  Council  in  the  Executive  Office  of  the 
President"). 

3.  Policy.  Except  as  provided  herein,  the 
standards  set  forth  in  this  Circular  are 
applicable  to  all  Federal  agencies.  If  any 
statute  specifically  prescribes  policies  or 
specific  requirements  that  differ  from  the 
standards  provided  herein,  the  provisions  of 
the  statute  shall  govern. 

The  provisions  of  the  sections  of  this 
Circular  shall  be  applied  by  Federal  agencies 
to  recipients.  Recipients  shall  apply  the 
provisions  of  this  Circular  to  subrecipients 
performing  substantive  work  under  grants 
and  agreements  that  are  passed  through  or 
awarded  by  the  primary  recipient,  if  such 
subrecipients  are  organizations  described  in 
paragraph  1. 

This  Circular  does  not  apply  to  grants, 
contracts,  or  other  agreements  between  the 
Federal  Government  and  units  of  State  or 
local  governments  covered  by  OMB  Circular 
A- 102,  "Grants  and  Cooperative  Agreements 
with  State  and  Local  Governments."  and  the 
Federal  agencies'  grants  management 
common  rule  which  standardized  and 
codified  the  administrative  requirements 
Federal  agencies  impose  on  State  and  local 
grantees.  In  addition,  subawards  and 
contracts  to  State  or  local  governments  are 
not  covered  by  this  Circular.  However,  this 
Circular  applies  to  subawards  made  by  State 
and  local  governments  to  organizations 
covered  by  this  Circular.  Federal  agencies 
may  apply  the  provisions  of  this  Circular  to 
commercial  organizations,  foreign 
governments,  organizations  under  the 
jurisdiction  of  foreign  governments,  and 
international  organizations. 

4.  Definitions.  Definitions  of  key  terms 

used  in  this  Circular  are  contained  in  §  .2 

in  the  Attachment. 

5.  Required  Action.  The  specific 
requirements  and  responsibilities  of  Federal 
agencies  and  institutions  of  higher  education, 
hospitals,  and  other  nonprofit  organizations 


are  set  forth  in  this  Circular.  Federal 
agencies  responsible  for  awarding  and 
administering  grants  to  and  other  agreements" 
with  organizations  described  in  paragraph  1 
shall  adopt  the  language  in  the  Circular 
unless  different  provisions  are  required  by 
Federal  statute  or  are  approved  by  OMB. 

6.  OMB  Responsibilities.  OMB  will 
review  agency  regulations  and 
implementation  of  this  Circular,  and  will 
provide  interpretations  of  policy 
requirements  and  assistance  to  insure 
effective  and  efficient  implementation.  Any 
exceptions  will  be  subject  to  approval  by 

OMB,  as  indicated  in  §  .4  in  the 

Attachment.  Exceptions  will  only  be  made  in 
particular  cases  where  adequate  justification 
is  presented. 

7.  Information  Contact.  Further 
information  concerning  this  Circular  may  be 
obtained  by  contacting  the  Office  of  Federal 
Financial  Management.  Office  of 
Management  and  Budget.  Washington,  D.C. 
20503. (202) 395-3993. 

8.  Termination  Review  Date.  This  Circular 
will  have  a  policy  review  three  years  from 
date  of  issuance. 

9.  Effective  Date.  The  standards  set  forth 
in  this  Circular  which  affect  Federal  agencies 
will  be  effective  30  days  after  publication  of 
the  final  revision  in  the  Federal  Register. 
Those  standards  which  Federal  agencies 
impose  on  grantees  will  be  adopted  by 
agencies  in  codified  regulations  within  six 
months  after  publication  in  the  Federal 
Register.  Earlier  implementation  is 
encouraged. 

Leon  E.  Panetta. 
Director. 
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Subpart  A  —  General 

§  .1  Purpose. 

This  Circular  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education,  hospitals, 
and  other  nonprofit  organizations.  Federal 
awarding  agencies  shall  not  impose 
additional  or  inconsistent  requirements, 

except  as  provided  in  §  .4  and  §  .14  or 

unless  specifically  required  by  Federal 
statute  or  executive  order.  Nonprofit 
organizations  that  implement  Federal 
programs  for  the  States  are  also  subject  to 
State  requirements. 

§  .2  Definitions. 

(a)  "Accrued  expenditures"  means  the 
charges  incurred  by  the  recipient  during  a 
given  period  requiring  the  provision  of  funds 
for  (I)  Goods  and  other  tangible  property 
received;  (2)  services  performed  by 
employees,  contractors,  subrecipients,  and 
other  payees;  and,  (3)  other  amounts 
becoming  owed  under  programs  for  which 
no  current  serv  ices  or  performance  is 
required. 

(b)  "Accrued  income"  means  the  sum  of: 
(1)  Earnings  during  a  given  period  from  (i) 
services  performed  by  the  recipient,  and  (ii) 
goods  and  other  tangible  property  delivered 
to  purchasers,  and  (2)  amounts  becoming 
owed  to  the  recipient  for  which  no  current 
services  or  performance  is  required  by  the 
recipient. 

(c)  "Acquisition  cost  of  equipment"  means 
the  net  invoice  price  of  the  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the  property 
usable  for  the  purpose  for  which  it  was 
acquired.  Other  charges,  such  as  the  cost  of 
installation,  transportation,  taxes,  duty  or 
protective  in-transit  insurance,  shall  be 
included  or  excluded  from  the  unit 
acquisition  cost  in  accordance  with  the 
recipient's  regular  accounting  practices. 

(d)  "Advance"  means  a  payment  made  by 
Treasury  check  or  other  appropriate  payment 
mechanism  to  a  recipient  upon  its  request 
either  before  outlays  are  made  by  the 
recipient  or  through  the  use  of  predetermined 
payment  schedules. 

(e)  "Award"  means  financial  assistance 
that  provides  support  or  stimulation  to 


accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in  the 
form  of  money  or  property  in  lieu  of  money, 
by  the  Federal  Government  to  an  eligible 
recipient.  The  term  does  not  include: 
technical  assistance,  which  provides  services 
instead  of  money;  other  assistance  in  the 
form  of  loans,  loan  guarantees,  interest 
subsidies,  or  insurance;  direct  payments  of 
any  kind  to  individuals;  and,  contracts  which 
are  required  to  be  entered  into  and 
administered  under  procurement  laws  and 
regulations. 

(0  "Cash  contributions"  means  the 
recipient's  cash  outlay,  including  the  outlay 
of  money  contributed  to  the  recipient  by 
third  parties. 

(g)  "Closeout"  means  the  process  by 
which  a  Federal  awarding  agency  determines 
that  all  applicable  administrative  actions  and 
all  required  work  of  the  award  have  been 
completed  by  the  recipient  and  Federal 
awarding  agency. 

(h)  "Contract"  meahs  a  procurement 
contract  under  an  award  or  subaward.  and  a 
procurement  subcontract  under  a  recipient's 
or  subrecipient's  contract. 

(i)  "Cost  sharing  or  matching"  means  that 
portion  of  project  or  program  costs  not  borne 
by  the  Federal  Government. 

(j)  "Date  of  completion"  means  the  date 
on  which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or  amendment 
thereto,  on  which  Federal  sponsorship  ends. 

(k)  "Disallowed  costs"  means  those 
charges  to  an  award  that  the  Federal 
awarding  agency  determines  to  be 
unallowable,  in  accordance  with  the" 
applicable  Federal  cost  principles  or  other 
terms  and  conditions  contained  in  the  award. 

(1)  "Equipment"  means  tangible 
nonexpendable  personal  property  including 
exempt  property  charged  directly  to  the 
award  having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  S5.000  or 
more  per  unit.  However,  consistent  with 
recipient  policy,  lower  limits  may  be 
established. 

(m)  "Excess  property"  means  property 
under  the  control  of  any  Federal  awarding 
agency  that,  as  determined  by  the  head 
thereof,  is  no  longer  required  for  its  needs  or 
the  discharge  of  its  responsibilities. 

(n)  "Exempt  property"  means  tangible 
personal  property  acquired  in  whole  or  in 
part  with  Federal  funds,  where  the  Federal 
awarding  agency  has  statutory  authority  to 
vest  title  in  the  recipient  without  further 
obligation  to  the  Federal  Government.  An 
example  of  exempt  property  authority  is 
contained  in  the  Federal  Grant  and 
Cooperative  Agreement  Act  (31  U.S.C. 
6306),  for  property  acquired  under  an  award 
to  conduct  basic  or  applied  research  by  a 
nonprofit  institution  of  higher  education  or 
nonprofit  organization  whose  principal 
purpose  is  conducting  scientific  research. 

(o)  "Federal  awarding  agency"  means  the 
Federal  agency  that  provides  an  award  to  the 
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recipient. 

(p)  "Federal  funds  authorized"  means  the 
total  amount  of  Federal  funds  obligated  by 
the  Federal  Government  for  use  by  the 
recipient.  This  amount  may  include  any 
authorized  carryover  of  unobligated  funds 
from  prior  funding  periods  when  permitted 
by  agency  regulations  or  agency 
implementing  instructions. 

(q)  "Federal  share  of  real  property, 
equipment,  or  supplies"  means  that 
percentage  of  the  property's  acquisition  costs 
and  any  improvement  expenditures  paid  with 
Federal  funds. 

(r)  "Funding  period"  means  the  period  of 
time  when  Federal  funding  is  available  for 
obligation  by  the  recipient. 

(s)  "Intangible  property  and  debt 
instruments"  means,  but  is  not  limited  to. 
trademarks,  copyrights,  patents  and  patent 
applications  and  such  property  as  loans, 
notes  and  other  debt  instruments,  lease 
agreements,  stock  and  other  instruments  of 
property  ownership,  whether  considered 
tangible  or  intangible. 

(t)  "Obligations"  means  the  amounts  of 
orders  placed,  contracts  and  grants  awarded, 
services  received  and  similar  transactions 
during  a  given  period  that  require  payment 
by  the  recipient  during  the  same  or  a  future 
period. 

(u)  "Outlays  or  expenditures"  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or  accrual 
basis.  For  reports  prepared  on  a  cash  basis, 
outlays  arc  the  sum  of  cash  disbursements 
for  direct  charges  for  goods  and  services,  the 
amount  of  indirect  expense  charged,  the 
value  of  third  party  in-kind  contributions 
applied  and  the  amount  of  cash  advances  and 
payments  made  to  subrecipients.  For  reports 
prepared  on  an  accrual  basis,  outlays  are  the 
sum  of  cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of  in- 
kind  contributions  applied,  and  the  net 
increase  (or  decrease)  in  the  amounts  owed 
by  the  recipient  for  goods  and  other  property 
received,  for  services  performed  by 
employees,  contractors,  subrecipients  and 
other  payees  and  other  amounts  becoming 
owed  under  programs  for  which  no  current 
services  or  performance  are  required. 

(v)  "Personal  property"  means  property  of 
any  kind  except  real  property.  It  may  be 
tangible,  having  physical  existence,  or 
intangible,  having  no  physical  existence, 
such  as  copyrights,  patents,  or  securities. 

(w)  "Prior  approval"  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

(x)  "Program  income"  means  gross 
income  earned  by  the  recipient  that  is 
directly  generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award  (see 

exclusions  in  paragraphs  §  .24  (e)  and 

(h)).  Program  income  includes,  but  is  not 
limited  to.  income  from  fees  for  services 
performed,  the  use  or  rental  of  real  or 
personal  property  acquired  under  federally 


funded  projects,  the  sale  of  commodities  or 
items  fabricated  under  an  award,  license  fees 
and  royalties  on  patents  and  copyrights,  and 
interest  on  loans  made  with  award  funds. 
Interest  earned  on  advances  of  Federal  funds 
is  not  program  income.  Except  as  otherwise 
provided  in  Federal  awarding  agency 
regulations  or  the  terms  and  conditions  of  the 
award,  program  income  does  not  include  the 
receipt  of  principal  on  loans,  rebates,  credits, 
discounts,  etc..  or  interest  earned  on  any  of 
them. 

(y)  "Project  costs"  means  all  allowable 
costs,  as  set  forth  in  the  applicable  Federal 
cost  principles,  incurred  by  a  recipient  and 
the  value  of  the  contributions  made  by  third 
parties  in  accomplishing  the  objectives  of  the 
award  during  the  project  period. 

(z)  "Project  period"  means  the  period 
established  in  the  award  document  during 
which  Federal  sponsorship  begins  and  ends. 

(aa)  "Property"  means,  unless  otherwise 
stated,  real  property,  equipment,  intangible 
property  and  debt  instruments. 

(bb)  "Real  property"  means  land, 
including  land  improvements,  structures  and 
appunenances  thereto,  but  excludes  movable 
machinery  and  equipment. 

(cc)  "Recipient"  means  an  organization 
receiving  financial  assistance  directly  from 
Federal  awarding  agencies  to  carry  out  a 
project  or  program.  The  term  includes  public 
and  private  institutions  of  higher  education, 
public  and  private  hospitals,  and  other  quasi- 
public  and  private  nonprofit  organizations 
such  as.  but  not  limited  to.  community  action 
agencies,  research  institutes,  educational 
associations,  and  health  centers.  The  term 
may  include  commercial  organizations, 
foreign  or  international  organizations  (such 
as  agencies  of  the  United  Nations)  which  are 
recipients,  subrecipients.  or  contractors  or 
subcontractors  of  recipients  or  subrecipients 
at  the  discretion  of  the  Federal  awarding 
agency.  The  term  does  not  include 
government-owned  contractor-operated 
facilities  or  research  centers  providing 
continued  support  for  mission-oriented, 
large-scale  programs  that  are  government- 
owned  or  controlled,  or  are  designated  as 
federally- funded  research  and  development 
centers. 

(dd)  "Research  and  development"  means 
all  research  activities,  both  basic  and  applied, 
and  all  development  activities  that  are 
supported  at  universities,  colleges,  and  other 
nonprofit  institutions.  "Research"  is  defined 
as  a  systematic  study  directed  toward  fuller 
scientific  knowledge  or  understanding  of  the 
subject  studied.  "Development"  is  the 
systematic  use  of  knowledge  and 
understanding  gained  from  research  directed 
toward  the  production  of  useful  materials, 
devices,  systems,  or  methods,  including 
design  and  development  of  prototypes  and 
processes.  The  term  research  also  includes 
activities  involving  the  training  of 
individuals  in  research  techniques  where 
such  activities  utilize  the  same  facilities  as 
other  research  and  development  activities 


and  where  such  activities  are  not  included  in 
the  instruction  function. 

(ee)  "Small  awards"  means  a  grant  or 
cooperative  agreement  not  exceeding  the 
small  purchase  threshold  fixed  at  41  U.S.C. 
403(11)  (currently  $25,000). 

(ff)  "Subaward"  means  an  award  of 
financial  assistance  in  the  form  of  money,  or 
property  in  lieu  of  money,  made  under  an 
award  by  a  recipient  to  an  eligible 
subrecipient  or  by  a  subrecipient  to  a  lower 
tier  subrecipient.  The  term  includes  financial 
assistance  when  provided  by  any  legal 
agreement,  even  if  the  agreement  is  called  a 
contract,  but  does  not  include  procurement 
of  goods  and  services  nor  does  it  include  any 
form  of  assistance  which  is  excluded  from 
the  definition  of  "award"  in  paragraph 
 (e). 

(gg)  "Subrecipient"  means  the  legal  entity 
to  which  a  subaward  is  made  and  which  is 
accountable  to  the  recipient  for  the  use  of  the 
funds  provided.  The  term  may  include 
foreign  or  international  organizations  (such 
as  agencies  of  the  United  Nations)  at  the 
discretion  of  the  Federal  awarding  agency. 

(hh)  "Supplies"  means  all  personal 
property  excluding  equipment,  intangible 
property,  and  debt  instruments  as  defined  in 
this  section,  and  inventions  of  a  contractor 
conceived  or  first  actually  reduced  to 
practice  in  the  performance  of  work  under  a 
funding  agreement  ("subject  inventions"),  as 
defined  in  37  CFR  Part  401.  "Rights  to 
Inventions  Made  by  Nonprofit  Organizations 
and  Small  Business  Firms  Under 
Government  Grants,  Contracts,  and 
Cooperative  Agreements." 

(ii)  "Suspension"  means  an -action  by  a 
Federal  awarding  agency  that  temporarily 
withdraws  Federal  sponsorship  under  an 
award,  pending  corrective  action  by  the 
recipient  or  pending  a  decision  to  terminate 
the  award  by  the  Federal  awarding  agency. 
Suspension  of  an  award  is  a  separate  action 
from  suspension  under  Federal  agency 
regulations  implementing  E.O.  12549  and 
E.O.  12689.  "Debarment  and  Suspension." 

(jj)  "Termination"  means  the  cancellation 
of  Federal  sponsorship,  in  whole  or  in  part, 
under  an  agreement  at  any  time  prior  to  the 
date  of  completion. 

(kk)  "Third  party  in-kind  contributions" 
means  the  value  of  non-cash  contributions 
provided  by  non-Federal  third  parties.  Third 
party  in-kind  contributions  may  be  in  the 
form  of  real  property,  equipment,  supplies 
and  other  expendable  property,  and  the  value 
of  goods  and  services  directly  benefiting  and 
specifically  identifiable  to  the  project  or 
program. 

(Fl)  "Unliquidated  obligations."  for 
financial  reports  prepared  on  a  cash  basis, 
means  the  amount  of  obligations  incurred  by 
the  recipient  that  have  not  been  paid.  For 
reports  prepared  on  an  accrued  expenditure 
basis,  they  represent  the  amount  of 
obligations  incurred  by  the  recipient  for 
which  an  outlay  has  not  been  recorded. 

(mm)  "Unobligated  balance"  means  the 
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portion  of  the  funds  authorized  by  the 
Federal  awarding  agency  that  has  not  been 
obligated  by  the  recipient  and  is  determined 
by  deducting  the  cumulative  obligations 
from  the  cumulative  funds  authorized. 

(nn)  "Unrecovered  indirect  cost"  means 
the  difference  between  the  amount  awarded 
and  the  amount  which  could  have  been 
awarded  under  the  recipient's  approved 
negotiated  indirect  cost  rate. 

(oo)  "Working  capital  advance"  means  a 
procedure  where  by  funds  are  advanced  to 
the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial  period. 

§  .3  Effect  on  other  issuances. 

For  awards  subject  to  this  Circular,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory  materials 
which  are  inconsistent  with  the  requirements 
of  this  Circular  shall  be  superseded,  except 
to  the  extent  they  are  required  by  statute,  or 
authorized  in  accordance  with  the  deviations 
provision  in  §  .4. 

§  .4  Deviations. 

The  Office  of  Management  and  Budget 
(OMB)  may  grant  exceptions  for  classes  of 
grants  or  recipients  subject  to  the 
requirements  of  this  Circular  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  Circular  shall  be 
permitted  only  in  unusual  circumstances. 
Federal  awarding  agencies  may  apply  more 
restrictive  requirements  to  a  class  of 
recipients  when  approved  by  OMB.  Federal 
awarding  agencies  may  apply  less  restrictive 
requirements  when  awarding  small  awards, 
except  for  those  requirements  which  are 
statutory.  Exceptions  on  a  case-by-case  basis 
may  also  be  made  by  Federal  awarding 
agencies. 

•§  .5  Subawards. 

Unless  sections  of  this  Circular 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  this  Circular 
shall  be  applied  to  subrecipients  performing 
work  under  awards  if  such  subrecipients  are 
institutions  of  higher  education,  hospitals  or 
other  nonprofit  organizations.  State  and  local 
government  subrecipients  are  subject  to  the 
provisions  of  regulations  implementing  the 
grants  management  common  rule,  "Uniform 
Administrative  Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and  Local 
Governments."  published  at  53  FR  8034 
(3/1 1/88). 

Subpart  B  —  Pre-Award  Requirements 

§  .10  Purpose. 

§§  .1 1  through  .17  prescribes  forms 

and  instructions  and  other  pre-award  matters 
to  be  used  in  applying  for  Federal  awards. 


§  .11  Pre-award  policies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  In  each  instance, 
the  Federal  awarding  agency  shall  decide  on 
the  appropriate  award  instrument  (i.e..  grant, 
cooperative  agreement,  or  contract).  The 
Federal  Grant  and  Cooperative  Agreement 
Act  (3 1  U.S.C.  630 1  -08)  governs  the  use  of 
grants,  cooperative  agreements  and 
contracts.  A  grant  or  cooperative  agreement 
shall  be  used  only  when  the  principal 
purpose  of  a  transaction  is  to  accomplish  a 
public  purpose  of  support  or  stimulation 
authorized  by  Federal  statute.  The  statutory 
criterion  for  choosing  between  grants  and 
cooperative  agreements  is  that  for  the  latter, 
"substantial  involvement  is  expected 
between  the  executive  agency  and  the  State, 
local  government,  or  other  recipient  when 
carrying  out  the  activity  contemplated  in  the 
agreement."  Contracts  shall  be  used  when 
the  principal  purpose  is  acquisition  of 
property  or  services  for  the  direct  benefit  or 
use  of  the  Federal  Government. 

(b)  Public  Notice  and  Priority  Setting. 
Federal  awarding  agencies  shall  notify  the 
public  of  its  intended  funding  priorities  for 
discretionary  grant  programs,  unless  funding 
priorities  are  established  by  Federal  statute. 

§  .12  Forms  for  applying  for  federal 

assistance. 

(a)  Federal  awarding  agencies  shall 
comply  with  the  applicable  report  clearance 
requirements  of  5  CFR  Part  1320, 
"Controlling  Paperwork  Burdens  on  the 
Public,"  with  regard  to  all  forms  used  by  the 
Federal  awarding  agency  in  place  of  or  as  a 
supplement  to  the  Standard  Form  424 
(SF-424)  series. 

(b)  Applicants  shall  use  the  SF-424  series 
or  those  forms  and  instructions  prescribed  by 
the  Federal  awarding  agency. 

(c)  For  Federal  programs  covered  by  E.O. 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  the  applicant  shall 
complete  the  appropriate  sections  of  the 
SF-424  (Application  for  Federal  Assistance) 
indicating  whether  the  application  was 
subject  to  review  by  the  State  Single  Point  of 
Contact  (SPOC).  The  name  and  address  of 
the  SPOC  for  a  particular  State  can  be 
obtained  from  the  Federal  awarding  agency 
or  the  Catalog  of  Federal  Domestic 
Assistance.  The  SPOC  shall  advise  the 
applicant  whether  the  program  for  which 
application  is  made  has  been  selected  by  that 
State  for  review. 

(d)  Federal  awarding  agencies  that  do  not 
use  the  SF-424  form  should  indicate  whether 
the  application  is  subject  to  review  by  the 
State  under  E.O.  12372. 

§  .13  Debarment  and  suspension. 

Federal  awarding  agencies  and  recipients 
shall  comply  with  the  nonprocurement 
debarment  and  suspension  common  rule 
implementing  E.O.  12549  and  E.O.  12689, 


'"Debarment  and  Suspension."  This  common 
rule  restricts  subawards  and  contracts  with 
certain  parties  that  are  debarred,  suspended 
or  otherwise  excluded  from  or  ineligible  for 
participation  in  Federal  assistance  programs 
or  activities. 

§  .14  Special  award  conditions. 

If  an  applicant  or  recipient:  (a)  has  a 
history  of  poor  performance,  (b)  is  not 
financially  stable,  (c)  has  a  management 
system  that  does  not  meet  the  standards 
prescribed  in  this  Circular,  (d)  has  not 
conformed  to  the  terms  and  conditions  of  a 
previous  award,  or  (e)  is  not  otherwise 
responsible.  Federal  awarding  agencies  may 
impose  additional  requirements  as  needed, 
provided  that  such  applicant  or  recipient  is 
notified  in  writing  as  to:  the  nature  of  the 
additional  requirements,  the  reason  why  the 
additional  requirements  are  being  imposed, 
the  nature  of  the  corrective  action  needed, 
the  time  allowed  for  completing  the 
corrective  actions,  and  the  method  for 
requesting  reconsideration  of  the  additional 
requirements  imposed.  Any  special 
conditions  shall  be  promptly  removed  once 
the  conditions  that  prompted  them  have  been 
corrected. 

§  .15  Metric  system  of  measurement. 

The  Metric  Conversion  Act.  as  amended 
by  the  Omnibus  Trade  and  Competitiveness 
Act  (15  U.S.C.  205)  declares  that  the  metric 
system  is  the  preferred  measurement  system 
for  U.S.  trade  and  commerce.  The  act 
requires  each  Federal  agency  to  establish  a 
date  or  dates  in  consultation  with  the 
Secretary  of  Commerce,  when  the  metric 
system  of  measurement  will  be  used  in  the 
agency's  procurements,  grants,  and  other 
business-related  activities.  Metric 
implementation  may  take  longer  where  the 
use  of  the  system  is  initially  impractical  or 
likely  to  cause  significant  inefficiencies  in 
the  accomplishment  of  federally  funded 
activities.  Federal  awarding  agencies  shall 
follow  the  provisions  of  E.O.  1 2770.  "Metric 
Usage  in  Federal  Government  Programs." 

§  .16  Resource  Conservation  and 

Recovery  Act 

Under  the  Act.  any  State  agency  or  agency 
of  a  political  subdivision  of  a  State  which  is 
using  appropriated  Federal  funds  must 
comply  with  Section  6002.  Section  6002 
requires  that  preference  be  given  in 
procurement  programs  to  the  purchase  of 
specific  products  containing  recycled 
materials  identified  in  guidelines  developed 
bv  the  Environmental  Protection  Agency 
(EPA)  (40  CFR  parts  247-254).  Accordingly. 
State  and  local  institutions  of  higher 
education,  hospitals,  and  nonprofit 
organizations  that  receive  direct  Federal 
awards  or  other  Federal  funds  shall  give 
preference  in  their  procurement  programs 
funded  with  Federal  funds  to  the  purchase  of 
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recycled  products  pursuant  to  the  EPA 
guidelines. 

§  .17  Certifications  and  representations. 

Unless  prohibited  by  statute  or  codified 
regulation,  each  Federal  awarding  agency  is 
authorized  and  encouraged  to  allow 
recipients  to  submit  certifications  and 
representations  required  by  statute,  executive 
order,  or  regulation  on  an  annual  basis,  if  the 
recipients  have  ongoing  and  continuing 
relationships  with  the  agency.  Annual 
certifications  and  representations  shall  be 
signed  by  responsible  officials  with  the 
authority  to  ensure  recipients'  compliance 
with  the  pertinent  requirements. 

Subpart  C  —  Post-Award  Requirements 

Financial  and  Program  Management 

§  .20  Purpose  of  financial  and  program 

management 

§§  .21  through  .28  prescribe 

standards  for  financial  management  systems, 
methods  for  making  payments  and  rules  for: 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals,  making 
audits,  determining  allowability  of  cost,  and 
establishing  fund  availability. 

§  .21  Standards  for  financial 

management  systems. 

(a)  Federal  awarding  agencies  shall 
require  recipients  to  relate  financial  data  to 
performance  data  and  develop  unit  cost 
information  whenever  practical. 

(b)  Recipients"  financial  management 
systems  shall  provide  for  the  following. 

( 1 )  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of  each 
federally  sponsored  project  or  program  in 
accordance  with  the  reporting  requirements 

set  forth  in  §  .52.  If  a  Federal  awarding 

agency  requires  reporting  on  an  accrual  basis 
from  a  recipient  that  maintains  its  records  on 
other  than  an  accrual  basis,  the  recipient 
shall  not  be  required  to  establish  an  accrual 
accounting  system.  These  recipients  may 
develop  such  accrual  data  for  its  reports  on 
the  basis  of  an  analysis  of  the  documentation 
on  hand. 

(2)  Records  that  identify  adequately  the 
source  and  application  of  funds  for  federally 
sponsored  activities.  These  records  shall 
contain  information  pertaining  to  Federal 
awards,  authorizations,  obligations, 
unobligated  balances,  assets,  outlays,  income 
and  interest. 

(3)  Effective  control  over  and 
accountability  for  all  funds,  property  and 
other  assets.  Recipients  shall  adequately 
safeguard  all  such  assets  and  assure  they  are 
used  solely  for  authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information  should  be 
related  to  performance  and  unit  cost  data. 

(5)  Written  procedures  to  minimize  the 


time  elapsing  between  the  transfer  of  funds 
to  the  recipient  from  the  U.S.  Treasury  and 
the  issuance  or  redemption  of  checks, 
warrants  or  payments  by  other  means  for 
program  purposes  by  the  recipient.  To  the 
extent  that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(Pub.  L.  101-453)  govern,  payment  methods 
of  State  agencies,  instrumentalities,  and 
fiscal  agents  shall  be  consistent  with  CMIA 
Treasury-State  Agreements  or  the  CMIA 
default  procedures  codified  at  3 1  CFR  part 
205.  "Withdrawal  of  Cash  from  the  Treasury 
for  Advances  under  Federal  Grant  and  Other 
Programs." 

(6)  Written  procedures  for  determining  the 
reasonableness,  allocability  and  allowability 
of  costs  in  accordance  with  the  provisions  of 
the  applicable  Federal  cost  principles  and  the 
terms  and  conditions  of  the  award. 

(7)  Accounting  records  including  cost 
accounting  records  that  are  supported  by 
source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  the 
Federal  awarding  agency,  at  its  discretion, 
may  require  adequate  bonding  and  insurance 
if  the  bonding  and  insurance  requirements  of 
the  recipient  are  not  deemed  adequate  to 
protect  the  interest  of  the  Federal 
Government. 

(d)  The  Federal  awarding  agency  may 
require  adequate  fidelity  bond  coverage 
where  the  recipient  lacks  sufficient  coverage 
to  protect  the  Federal  Government  s  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds  shall 
be  obtained  from  companies  holding 
certificates  of  authority  as  acceptable 
sureties,  as  prescribed  in  31  CFR  pan  223. 
"Surety  Companies  Doing  Business  with  the 
United  States." 

§  .22  Payment 

(a)  Payment  methods  shall  minimize  the 
time  elapsing  between  the  transfer  of  funds 
from  the  United  States  Treasury  and  the 
issuance  or  redemption  of  checks,  warrants, 
or  payment  by  other  means  by  the  recipients. 
Payment  methods  of  State  agencies  or 
instrumentalities  shall  be  consistent  with 
Treasury-State  CMIA  agreements  or  default 
procedures  codified  at  3 1  CFR  part  205. 

(b)  Recipients  are  to  be  paid  in  advance, 
provided  they  maintain  or  demonstrate  the 
willingness  to  maintain:  (1)  written 
procedures  that  minimize  the  time  elapsing 
between  the  transfer  of  funds  and 
disbursement  by  the  recipient,  and  (2) 
financial  management  systems  that  meet  the 
standards  for  fund  control  and  accountability 

as  established  in  §  .21 .  Cash  advances  to  a 

recipient  organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed  to 
be  in  accordance  with  the  actual,  immediate 
cash  requirements  of  the  recipient 
organization  in  carrying  out  the  purpose  of 
the  approved  program  or  project.  The  timing 
and  amount  of  cash  advances  shall  be  as 


close  as  is  administratively  feasible  to  the 
actual  disbursements  by  the  recipient 
organization  for  direct  program  or  project 
costs  and  the  proportionate  share  of  any 
allowable  indirect  costs. 

(c)  Whenever  possible,  advances  shall  be 
consolidated  to  cover  anticipated  cash  needs 
for  all  awards  made  by  the  Federal  awarding 
agency  to  the  recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to.  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  3 1  CFR  part  205. 

(3)  Recipients  shall  be  authorized  to 
submit  a  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check  advance 
payment  shall  be  submitted  on  SF-270, 
"Request  for  Advance  or  Reimbursement." 
or  other  forms  as  may  be  authorized  by 
OMB.  This  form  is  not  to  be  used  when 
Treasury  check  advance  payments  are  made 
to  the  recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or  if 
precluded  by  special  Federal  awarding 
agency  instructions  for  electronic  funds 
transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in  paragraph 
(b)  cannot  be  met.  Federal  awarding 
agencies  may  also  use  this  method  on  any 
construction  agreement,  or  if  the  major 
portion  of  the  construction  project  is 
accomplished  through  private  market 
financing  or  Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion  of  the 
project. 

( 1 )  When  the  reimbursement  method  is 
used,  the  Federal  awarding  agency  shall 
make  payment  within  30  days  after  receipt  of 
the  billing,  unless  the  billing  is  improper. 

(2)  Recipients  shall  be  authorized  to 
submit  a  request  for  reimbursement  at  least 
monthly  when  electronic  funds  transfers  are 
not  used. 

(f)  If  a  recipient  cannot  meet  the  criteria 
for  advance  payments  and  the  Federal 
awarding  agency  has  determined  that 
reimbursement  is  not  feasible  because  the 
recipient  lacks  sufficient  working  capital,  the 
Federal  awarding  agency  may  provide  cash 
on  a  working  capital  advance  basis.  Under 
this  procedure,  the  Federal  awarding  agency 
shall  advance  cash  to  the  recipient  to  cover 
its  estimated  disbursement  needs  for  an 
initial  period  generally  geared  to  the 
awardee's  disbursing  cycle.  Thereafter,  the 
Federal  awarding  agency  shall  reimburse  the 
recipient  for  its  actual  cash  disbursements. 
The  working  capital  advance  method  of 
payment  shall  not  be  used  for  recipients 
unwilling  or  unable  to  provide  timely 
advances  to  their  subrecipient  to  meet  the 
subrecipient's  actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients  shall 
disburse  funds  available  from  repayments  to 
and  interest  earned  on  a  revolving  fund, 
program  income,  rebates,  refunds,  contract 


©  Thompson  Publishing  Group,  Inc. 


January  1994 


Tab  1100   •   Page  211 


1P110 


settlements,  audit  recoveries  and  interest 
earned  on  such  funds  before  requesting 
additional  cash  payments. 

(h)  Unless  otherwise  required  by  statute. 
Federal  awarding  agencies  shall  not  withhold 
payments  for  proper  charges  made  by 
recipients  at  any  time  during  the  project 
period  unless  (l)  or  (2)  apply. 

(1)  A  recipient  has  failed  to  comply  with 
the  project  objectives,  the  terms  and 
conditions  of  the  award,  or  Federal  reporting 
requirements. 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States  as 
defined  in  OMB  Circular  A-129,  "Managing 
Federal  Credit  Programs."  Under  such 
conditions,  the  Federal  awarding  agency 
may.  upon  reasonable  notice,  inform  the 
recipient  that  payments  shall  not  be  made  for 
obligations  incurred  after  a  specified  date 
until  the  conditions  are  corrected  or  the 
indebtedness  to  the  Federal  Government  is 
liquidated. 

(i)  Standards  governing  the  use  of  banks 
and  other  institutions  as  depositories  of  funds 
advanced  under  awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i)(2).  Federal  awarding  agencies 
shall  not  require  separate  depository 
accounts  for  funds  provided  to  a  recipient  or 
establish  any  eligibility  requirements  for 
depositories  for  funds  provided  to  a 
recipient.  However,  recipients  must  be  able 
to  account  for  the  receipt,  obligation  and 
expenditure  of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be  encouraged  to 
use  women-owned  and  minority-owned 
banks  (a  bank  which  is  owned  at  least  50 
percent  by  women  or  minority  group 
members). 

(k)  Recipients  shall  maintain  advances  of 
Federal  funds  in  interest  bearing  accounts, 
unless  (l).  (2)  or  (3)  apply. 

(1)  The  recipient  receives  less  than 
S  120.000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available  interest 
bearing  account  would  not  be  expected  to 
earn  interest  in  excess  of  $250  per  year  on 
Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high  that  it 
would  not  be  feasible  within  the  expected 
Federal  and  non-Federal  cash  resources. 

(1)  For  those  entities  where  CM  I A  and  its 
implementing  regulations  do  not  apply, 
interest  earned  on  Federal  advances 
deposited  in  interest  bearing  accounts  shall 
be  remitted  annually  to  Department  of 
Health  and  Human  Services.  Payment 
Management  System.  Rockville.  MD  20852. 
Interest  amounts  up  to  S250  per  year  may  be 
retained  by  the  recipient  for  administrative 
expense.  State  universities  and  hospitals 
shall  comply  with  CMIA.  as  it  pertains  to 


interest.  If  an  entity  subject  to  CMIA  uses  its 
own  funds  to  pay  pre-award  costs  for 
discretionary  awards  without  prior  written 
approval  from  the  Federal  awarding  agency, 
it  waives  its  right  to  recover  the  interest 
under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
Circular,  only  the  following  forms  shall  be 
authorized  for  the  recipients  in  requesting 
advances  and  reimbursements.  Federal 
agencies  shall  not  require  more  than  an 
original  and  two  copies  of  these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement.  Each  Federal  awarding 
agency  shall  adopt  the  SF-270  as  a  standard 
form  for  all  nonconstruction  programs  when 
electronic  funds  transfer  or  predetermined 
advance  methods  are  not  used.  Federal 
awarding  agencies,  however,  have  the  option 
of  using  this  form  for  construction  programs 
in  lieu  of  the  SF-27 1 .  "Outlay  Report  and 
Request  for  Reimbursement  for  Construction 
Programs." 

(2)  SF-27 1,  Outlay  Report  and  Request  for 
Reimbursement  for  Construction  Programs. 
Each  Federal  awarding  agency  shall  adopt 
the  SF-27 1  as  the  standard  form  to  be  used 
for  requesting  reimbursement  for 
construction  programs.  However,  a  Federal 
awarding  agency  may  substitute  the  SF-270 
when  the  Federal  awarding  agency 
determines  that  it  provides  adequate 
information  to  meet  Federal  needs. 

§  .23  Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash  and 
third  party  in-kind,  shall  be  accepted  as  pan 
of  the  recipient's  cost  sharing  or  matching 
when  such  contributions  meet  all  of  the 
following  criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions  for 
any  other  federally  assisted  project  or 
program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award,  except 
where  authorized  by  Federal  statute  to  be 
used  for  cost  sharing  or  matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  Federal 
awarding  agency. 

(7)  Conform  to  other  provisions  of  this 
Circular,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  pan  of  cost  sharing  or  matching 
only  with  the  prior  approval  of  the  Federal 
awarding  agency. 

(c)  Values  for  recipient  contributions  of 
services  and  property  shall  be  established  in 
accordance  with  the  applicable  cost 
principles.  If  a  Federal  awarding  agency 
authorizes  recipients  to  donate  buildings  or 
land  for  construction/facilities  acquisition 
projects  or  long-term  use,  the  value  of  the 


donated  property  for  cost  sharing  or 
matching  shall  be  the  lesser  of  (T)  or  (2). 

( 1 )  The  certified  value  of  the  remaining 
life  of  the  property  recorded  in  the 
recipient's  accounting  records  at  the  time  of 
donation. 

(2)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  Federal  awarding  agency 
may  approve  the  use  of  the  current  fair 
market  value  of  the  donated  property,  even  if 
it  exceeds  the  certified  value  at  the  time  of 
donation  to  the  project. 

(d)  Volunteer  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and  unskilled 
labor  may  be  counted  as  cost  sharing  or 
matching  if  the  service  is  an  integral  and 
necessary  part  of  an  approved  project  or 
program.  Rates  for  volunteer  services  shall 
be  consistent  with  those  paid  for  similar 
work  in  the  recipient's  organization.  In  those 
instances  in  which  the  required  skills  are  not 
found  in  the  recipient  organization,  rates 
shall  be  consistent  with  those  paid  for  similar 
work  in  the  labor  market  in  which  the 
recipient  competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe  benefits 
that  are  reasonable,  allowable,  and  allocable 
may  be  included  in  the  valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued  at 
the  employee's  regular  rate  of  pay  (plus  an 
amount  of  fringe  benefits  that  are  reasonable, 
allowable,  and  allocable,  but  exclusive  of 
overhead  costs),  provided  these  services  are 
in  the  same  skill  for  which  the  employee  is 
normally  paid. 

(0  Donated  supplies  may  include  such 
items  as  expendable  equipment,  office 
supplies,  laboratory  supplies  or  workshop 
and  classroom  supplies.  Value  assessed  to 
donated  supplies  included  in  the  cost  sharing 
or  matching  share  shall  be  reasonable  and 
shall  not  exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining  cost 
sharing  or  matching  for  donated  equipment, 
buildings  and  land  for  which  title  passes  to 
the  recipient  may  differ  according  to  the 
purpose  of  the  award,  if  ( 1 )  or  (2)  apply. 

( 1 )  If  the  purpose  of  the  award  is  to  assist 
the  recipient  in  the  acquisition  of  equipment, 
buildings  or  land,  the  total  value  of  the 
donated  property  may  be  claimed  as  cost 
sharing  or  matching. 

(2)  Ff  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally  only 
depreciation  or  use  charges  for  equipment 
and  buildings  may  be  made.  However,  the 
full  value  of  equipment  or  other  capital 
assets  and  fair  rental  charges  for  land  may  be 
allowed,  provided  that  the  Federal  awarding 
agency  has  approved  the  charges. 

(h)  The  value  of  donated  property  shall  be 
determined  in  accordance  with  the  usual 
accounting  policies  of  the  recipient,  with  the 
following  qualifications. 
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( 1 )  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair  market 
value  at  the  time  of  donation  to  the  recipient 
as  established  by  an  independent  appraiser 
(e.g..  certified  real  property  appraiser  or 
General  Services  Administration 
representative)  and  certified  by  a  responsible 
official  of  the  recipient. 

(2)  The  value  of  donated  equipment  shall 
not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and  condition  at 
the  time  of  donation. 

(3)  The  value  of  donated  space  shall  not 
exceed  the  fair  rental  value  of  comparable 
space  as  established  by  an  independent 
appraisal  of  comparable  space  and  facilities 
in  a  privately  owned  building  in  the  same 
locality. 

(4)  The  value  of  loaned  equipment  shall 
not  exceed  its  fair  rental  value. 

(5)  The  following  requirements  pertain  to 
the  recipient's  supporting  records  for  in-kind 
contributions  from  third  parties. 

(i)  Volunteer  services  shall  be  documented 
and.  to  the  extent  feasible,  supported  by  the 
same  methods  used  by  the  recipient  for  its 
own  employees. 

(ii)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

§  .24  Program  income. 

(a)  Federal  awarding  agencies  shall  apply 
the  standards  set  forth  in  this  section  in 
requiring  recipient  organizations  to  account 
for  program  income  rebtcd  to  projects 
financed  in  whole  or  in  pan  with  Federal 
funds. 

(b)  Except  as  provided  in  paragraph  (h) 
below,  program  income  earned  during  the 
project  period  shall  be  retained  by  the 
recipient  and.  in  accordance  with  Federal 
awarding  agency  regulations  or  the  terms 
and  conditions  of  the  award,  shall  be  used  in 
one  or  more  of  the  ways  listed  in  the 
following. 

( 1 )  Added  to  funds  committed  to  the 
project  by  the  Federal  awarding  agency  and 
recipient  and  used  to  further  eligible  project 
or  program  objectives. 

(2)  Used  to  finance  the  non-Federal  share 
of  the  project  or  program. 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining  the 
net  allowable  costs  on  which  the  Federal 
share  of  costs  is  based. 

(c)  When  an  agency  authorizes  the 
disposition  of  program  income  as  described 
in  paragraphs  (b)(  I )  or  (b)(2).  program 
income  in  excess  of  any  limits  stipulated 
shall  be  used  in  accordance  with  paragraph 
(b)(3). 

(d)  In  the  event  that  the  Federal  awarding 
agency  docs  not  specify  in  its  regulations  or 
the  terms  and  conditions  of  the  award  how 
program  income  is  to  be  used,  paragraph 
(b)(3)  shall  apply  automatically  to  all 
projects  or  programs  except  research.  For 
awards  that  support  research,  paragraph 


(b)(  I )  shall  apply  automatically  unless  the 
awarding  agency  indicates  in  the  terms  and 
conditions  another  alternative  on  the  award 
or  the  recipient  is  subject  to  special  award 
conditions,  as  indicated  in  §  .14. 

(e)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  conditions  of  the 
award  provide  otherwise,  recipients  shall 
have  no  obligation  to  the  Federal 
Government  regarding  program  income 
earned  after  the  end  of  the  project  period. 

(0  If  authorized  by  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  costs  incident  to  the 
generation  of  program  income  may  be 
deducted  from  gross  income  to  determine 
program  income,  provided  these  costs  have 
not  been  charged  to  the  award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards  (See 
§§  .30  through  .37). 

(h)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  condition  of  the 
award  provide  otherwise,  recipients  shall 
have  no  obligation  to  the  Federal 
Government  with  respect  to  program  income 
earned  from  license  fees  and  royalties  for 
copyrighted  material,  patents,  patent 
applications,  trademarks,  and  inventions 
produced  under  an  award.  However.  Patent 
and  Trademark  Amendments  (35  U.S.C.  18) 
apply  to  inventions  made  under  an 
experimental,  developmental,  or  research 
award. 

§  .25  Revision  of  budget  and  program 

plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It  may 
include  either  the  Federal  and  non-Federal 
share,  or  only  the  Federal  share,  depending 
upon  Federal  awarding  agency  requirements. 
It  shall  be  related  to  performance  for 
program  evaluation  purposes  whenever 
appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program  plans, 
and  request  prior  approvals  for  budget  and 
program  plan  revisions,  in  accordance  with 
this  section. 

(c)  For  nonconstruction  awards,  recipients 
shall  request  prior  approvals  from  Federal 
awarding  agencies  for  one  or  more  of  the 
following  program  or  budget  related  reasons. 

( 1 )  Change  in  the  scope  or  the  objective  of 
the  project  or  program  (even  if  there  is  no 
associated  budget  revision  requiring  prior 
written  approval). 

(2)  Change  in  a  key  person  specified  in  the 
application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in  time 
devoted  to  the  project,  by  the  approved 
project  director  or  principal  investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amounts  budgeted  for 
indirect  costs  to  absorb  increases  in  direct 


costs,  or  vice  versa,  if  approval  is  required 
by  the  Federal  awarding  agency. 

(6)  The  inclusion,  unless  waived  by  the 
Federal  awarding  agency,  of  costs  that 
require  prior  approval  in  accordance  with 
OMB  Circular  A-21.  "Cost  Principles  for 
Institutions  of  Higher  Education,"  OMB 
Circular  A- 122.  "Cost  Principles  Tor 
Nonprofit  Organizations."  or  45  CFR  pan  74 
Appendix  E.  "Principles  for  Determining 
Costs  Applicable  to  Research  and 
Development  under  Grants  and  Contracts 
with  Hospitals,"  or  48  CFR  pan  3 1 . 
"Contract  Cost  Principles  and  Procedures." 
as  applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the  application  and 
funded  in  the  approved  awards,  the 
subaward.  transfer  or  contracting  out  of  any 
work  under  an  award.  This  provision  does 
not  apply  to  the  purchase  of  supplies, 
material,  equipment  or  general  support 
services. 

(d)  No  other  prior  approval  requirements 
for  specific  items  may  be  imposed  unless  a 
deviation  has  been  approved  by  OMB. 

(e)  Except  for  requirements  listed  in 
paragraphs  (c)(1)  and  (c)(4)  of  this  section. 
Federal  awarding  agencies  are  authorized,  at 
their  option,  to  waive  cost-related  and 
administrative  prior  written  approvals 
required  by  this  Circular  and  OMB  Circulars 
A-21  and  A- 122.  Such  waivers  may  include 
authorizing  recipients  to  do  any  one  or  more 
of  the  following. 

( 1 )  Incur  pre-award  costs  90  calendar  days 
prior  to  award  or  more  than  90-calendar  days 
with  the  prior  approval  of  the  Federal 
awarding  agency.  All  pre-award  costs  are 
incurred  at  the  recipient's  risk  (i.e..  the 
Federal  awarding  agency  is  under  no 
obligation  to  reimburse  such  costs  if  for  any 
reason  the  recipient  does  not  receive  an 
award  or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the  following 
conditions  apply.  For  one-time  extensions, 
the  recipient  must  notify  the  Federal 
awarding  agency  in  writing  with  the 
supporting  reasons  and  revised  expiration 
date  at  least  10  days  before  the  expiration 
date  specified  in  the  award.  This  one-time 
extension  may  not  be  exercised  merely  for 
the  purpose  of  using  unobligated  balances. 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(iii)  The  extension  involves  any  change  in 
the  approved  objectives  or  scope  of  the 
project. 

(3)  Carry  forward  unobligated  balances  to 
subsequent  funding  periods. 

(4)  For  awards  that  suppon  research, 
unless  the  Federal  awarding  agency  provides 
otherwise  in  the  award  or  in  the  agency's 
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regulations,  the  prior  approval  requirements 
described  in  paragraph  (e)  are  automatically 
waived  (i.e.,  recipients  need  not  obtain  such 
prior  approvals)  unless  one  of  the  conditions 
included  in  paragraph  (e)(2)  applies. 

(0  The  Federal  awarding  agency  may,  at 
its  option,  restrict  the  transfer  of  funds 
among  direct  cost  categories  or  programs, 
functions  and  activities  for  awards  in  which 
the  Federal  share  of  the  project  exceeds 
SI 00.000  and  the  cumulative  amount  of  such 
transfers  exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  budget  as  last  approved 
by  the  Federal  awarding  agency.  No  Federal 
awarding  agency  shall  permit  a  transfer  that 
would  cause  any  Federal  appropriation  or 
part  thereof  to  be  used  for  purposes  other 
than  those  consistent  with  the  original  intent 
of  the  appropriation. 

(g)  All  other  changes  to  nonconstruction 
budgets,  except  for  the  changes  described  in 
paragraph  (j).  do  not  require  prior  approval. 

(h)  For  construction  awards,  recipients 
shall  request  prior  written  approval  promptly 
from  Federal  awarding  agencies  for  budget 
revisions  whenever  (l),  (2)  or  (3)  apply. 

(1)  The  revision  results  from  changes  in 
the  scope  or  the  objective  of  the  project  or 
program. 

(2)  The  need  arises  for  additional  Federal 
funds  to  complete  the  project. 

(3)  A  revision  is  desired  which  involves 
specific  costs  for  which  prior  written 
approval  requirements  may  be  imposed 
consistent  with  applicable  OMB  cost 
principles  listed  in  §  .27. 

(i)  No  other  prior  approval  requirements 
for  specific  items  may  be  imposed  unless  a 
deviation  has  been  approved  by  OMB. 

(j)  When  a  Federal  awarding  agency 
makes  an  award  that  provides  support  for 
both  construction  and  nonconstruction  work, 
the  Federal  awarding  agency  may  require  the 
recipient  to  request  prior  approval  from  the 
Federal  awarding  agency  before  making  any 
fund  or  budget  transfers  between  the  two 
types  of  work  supported. 

(k)  For  both  construction  and 
nonconstruction  awards.  Federal  awarding 
agencies  shall  require  recipients  to  notify  the 
Federal  awarding  agency  in  writing  promptly 
whenever  the  amount  of  Federal  authorized 
funds  is  expected  to  exceed  the  needs  of  the 
recipient  for  the  project  period  by  more  than 
S5.000  or  five  percent  of  the  Federal  award, 
whichever  is  greater.  This  notification  shall 
not  be  required  if  an  application  for 
additional  funding  is  submitted  for  a 
continuation  award. 

(I)  When  requesting  approval  for  budget 
revisions,  recipients  shall  use  the  budget 
forms  that  were  used  in  the  application 
unless  the  Federal  awarding  agency  indicates 
a  letter  of  request  suffices. 

(m)  Within  30  calendar  days  from  the  date 
of  receipt  of  the  request  for  budget  revisions. 
Federal  awarding  agencies  shall  review  the 
request  and  notify  the  recipient  whether  the 
budget  revisions  have  been  approved.  If  the 
revision  is  still  under  consideration  at  the 


end  of  30  calendar  days,  the  Federal 
awarding  agency  shall  inform  the  recipient  in 
writing  of  the  date  when  the  recipient  may 
expect  the  decision. 

§  .26  Non-Federal  audits. 

(a)  Recipients  and  subrecipients  that  are 
institutions  of  higher  education  or  other 
nonprofit  organizations  shall  be  subject  to 
the  audit  requirements  contained  in  OMB 
Circular  A- 133.  '"Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions." 

(b)  State  and  local  governments  shall  be 
subject  to  the  audit  requirements  contained 
in  the  Single  Audit  Act  (31  U.S.C.  7501-7) 
and  Federal  awarding  agency  regulations 
implementing  OMB  Circular  A- 1 28.  "Audits 
of  State  and  Local  Governments." 

(c)  Hospitals  not  covered  by  the  audit 
provisions  of  OMB  Circular  A- 133  shall  be 
subject  to  the  audit  requirements  of  the 
Federal  awarding  agencies. 

(d)  Commercial  organizations  shall  be 
subject  to  the  audit  requirements  of  the 
Federal  awarding  agency  or  the  prime 
recipient  as  incorporated  into  the  award 
document. 

§  .27  Allowable  costs. 

For  each  kind  of  recipient,  there  is  a  set  of 
Federal  principles  for  determining  allowable 
costs.  Allowability  of  costs  shall  be 
determined  in  accordance  with  the  cost 
principles  applicable  to  the  entity  incurring 
the  costs.  Thus,  allowability  of  costs  incurred 
by  State,  local  or  federally-recognized  Indian 
tribal  governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87,  "Cost  Principles  for  State  and 
Local  Governments."  The  allowability  of 
costs  incurred  by  nonprofit  organizations  is 
determined  in  accordance  with  the  provisions 
of  OMB  Circular  A- 122.  "Cost  Principles  for 
Nonprofit  Organizations."  The  allowability 
of  costs  incurred  by  institutions  of  higher 
education  is  determined  in  accordance  with 
the  provisions  of  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions."  The 
allowability  of  costs  incurred  by  hospitals  is 
determined  in  accordance  with  the  provisions 
of  Appendix  E  of  45  CFR  pan  74, 
"Principles  for  Determining  Costs 
Applicable  to  Research  and  Development 
Under  Grants  and  Contracts  with  Hospitals." 
The  allowability  of  costs  incurred  by 
commercial  organizations  and  those 
nonprofit  organizations  listed  in  Attachment 
C  to  Circular  A- 122  is  determined  in 
accordance  w  ith  the  provisions  of  the 
Federal  Acquisition  Resulation  (FAR)  at  48 
CFR  pan  3 1 . 

§  .28  Period  of  availability  of  funds. 

Where  a  funding  period  is  specified,  a 
recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from  obligations 
incurred  during  the  funding  period  and  any 
pre-award  costs  authorized  by  the  Federal 
awarding  agency. 


Property  Standards 

§  .30  Purpose  of  property  standards. 

§§  .31  through  .37  set  fonh  uniform 

standards  governing  management  and 
disposition  of  property  furnished  by  the 
Federal  Government  whose  cost  was  charged 
to  a  project  supported  by  a  Federal  award. 
Federal  awarding  agencies  shall  require 
recipients  to  observe  these  standards  under 
awards  and  shall  not  impose  additional 
requirements,  unless  specifically  required  by 
Federal  statute.  The  recipient  may  use  its 
own  property  management  standards  and 
procedures  provided  it  observes  the 
provisions  of  §§  .31  through  .37. 

§  .31  Insurance  coverage. 

Recipients  shall,  at  a  minimum,  provide 
the  equivalent  insurance  coverage  for  real 
property  and  equipment  acquired  with 
Federal  funds  as  provided  to  property  owned 
by  the  recipient.  Federally  owned  property 
need  not  be  insured  unless  required  by  the 
terms  and  conditions  of  the  award. 

§  .32  Real  property. 

Each  Federal  awarding  agency  shall 
prescribe  requirements  for  recipients 
concerning  the  use  and  disposition  of  real 
property  acquired  in  whole  or  in  part  under 
awards.  Unless  otherwise  provided  by 
statute,  such  requirements,  at  a  minimum, 
shall  contain  the  following. 

(a)  Title  to  real  property  shall  vest  in  the 
recipient  subject  to  the  condition  that  the 
recipient  shall  use  the  real  property  for  the 
authorized  purpose  of  the  project  as  long  as 
it  is  needed  and  shall  not  encumber  the- 
property  without  approval  of  the  Federal 
awarding  agency. 

(b)  The  recipient  shall  obtain  written 
approval  by  the  Federal  awarding  agency  for 
the  use  of  real  property  in  other  federally 
sponsored  projects  when  the  recipient 
determines  that  the  property  is  no  longer 
needed  for  the  purpose  of  the  original 
project.  Use  in  other  projects  shall  be  limited 
to  those  under  federally-sponsored  projects 
(i.e..  awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for  support 
by  the  Federal  awarding  agency. 

(c)  When  the  real  property  is  no  longer 
needed  as  provided  in  paragraphs  (a)  and  (b). 
the  recipient  shall  request  disposition 
instructions  from  the  Federal  awarding 
agency  or  its  successor  Federal  awarding 
agency.  The  Federal  awarding  agency  shall 
observe  one  or  more  of  the  following 
disposition  instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to  the 
Federal  Government  after  it  compensates  the 
Federal  Government  for  that  percentage  of 
the  current  fair  market  value  of  the  property 
attributable  to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to  sell 
the  property  under  guidelines  provided  by 
the  Federal  awarding  agency  and  pay  the 
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Federal  Government  tor  that  percentage  of 
the  current  fair  market  value  of  the  property 
attributable  to  the  Federal  participation  in  the 
project  (after  deducting  actual  and 
reasonable  selling  and  fix-up  expenses,  if 
any.  from  the  sales  proceeds).  When  the 
recipient  is  authorized  or  required  to  sell  the 
property,  proper  sales  procedures  shall  be 
established  that  provide  for  competition  to 
the  extent  practicable  and  result  in  the 
highest  possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the  Federal 
Government  or  to  an  eligible  third  party 
provided  that,  in  such  cases,  the  recipient 
shall  be  entitled  to  compensation  for  its 
attributable  percentage  of  the  current  fair 
market  value  of  the  property. 

§  .33  Federally  owned  and  exempt 

property. 

(a)  Federally  owned  property. 

( 1 )  Title  to  federally  owned  property 
remains  vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  an 
inventory  listing  of  federally  owned  property 
in  their  custody  to  the  Federal  awarding 
agency.  Upon  completion  of  the  award  or 
when  the  property  is  no  longer  needed,  the 
recipient  shall  report  the  property  to  the 
Federal  awarding  agency  for  further  Federal 
agency  utilization. 

(2)  If  the  Federal  awarding  agency  has  no 
further  need  for  the  property,  it  shall  be 
declared  excess  and  reported  to  the  General 
Services  Administration,  unless  the  Federal 
awarding  agency  has  statutory  authority  to 
dispose  of  the  property  by  alternative 
methods  (e.g..  the  authority  provided  by  the 
Federal  Technology  Transfer  Act  (15  U.S.C. 
3710  (I))  to  donate  research  equipment  to 
educational  and  nonprofit  organizations  in 
accordance  with  E.O.  12821. '"Improving 
Mathematics  and  Science  Education  in 
Support  of  the  National  Education  Goals.") 
Appropriate  instructions  shall  be  issued  to 
the  recipient  by  the  Federal  awarding 
agency. 

(b)  Exempt  property.  When  statutory 
authority  exists,  the  Federal  awarding  agency 
has  the  option  to  vest  title  to  property 
acquired  with  Federal  funds  in  the  recipient 
without  further  obligation  to  the  Federal 
Government  and  under  conditions  the 
Federal  awarding  agency  considers-  - 
appropriate.  Such  property  is  "exempt 
property."  Should  a  Federal  awarding  agency 
not  establish  conditions,  title  to  exempt 
property  upon  acquisition  shall  vest  in  the 
recipient  without  further  obligation  to  the 
Federal  Government.  * 

§  .34  Equipment. 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest  in  the 
recipient,  subject  to  conditions  of  this 
section. 

(b)  The  recipient  shall  not  use  equipment 
acquired  with  Federal  funds  to  provide 
services  to  non-Federal  outside  organizations 


for  a  fee  that  is  less  than  private  companies 
charge  for  equivalent  services,  unless 
specifically  authorized  by  Federal  statute,  for 
as  long  as  the  Federal  Government  retains  an 
interest  in  the  equipment. 

(c)  The  recipient  shall  use  the  equipment 
in  the  project  or  program  for  which  it  was 
acquired  as  long  as  needed,  whether  or  not 
the  project  or  program  continues  to  be 
supported  by  Federal  funds  and  shall  not 
encumber  the  property  without  approval  of 
the  Federal  awarding  agency.  When  no 
longer  needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority:  (i)  Activities 
sponsored  by  the  Federal  awarding  agency 
which  funded  the  original  project,  then  (ii) 
activities  sponsored  by  other  Federal 
awarding  agencies. 

(d)  During  the  time  that  equipment  is  used 
on  the  project  or  program  for  which  it  was 
acquired,  the  recipient  shall  make  it  available 
for  use  on  other  projects  or  programs  if  such 
other  use  will  not  interfere  with  the  work  on 
the  project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be  given 
to  other  projects  or  programs  sponsored  by 
the  Federal  awarding  agency  that  financed 
the  equipment;  second  preference  shall  be 
given  to  projects  or  programs  sponsored  by 
other  Federal  awarding  agencies.  If  the 
equipment  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government  shall 
be  permissible  if  authorized  by  the  Federal 
awarding  agency.  User  charges  shall  be 
treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or  sell 
the  equipment  and  use  the  proceeds  to  offset 
the  costs  of  the  replacement  equipment 
subject  to  the  approval  of  the  Federal 
awarding  agency. 

(0  The  recipient's  property  management 
standards  for  equipment  acquired  with 
Federal  funds  and  federally  owned 
equipment  shall  include  all  of  the  following. 

(1)  Equipment  records  shall  be  maintained 
accurately  and  shall  include  the  following 
information. 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number,  model 
number.  Federal  stock  number,  national 
stock  number,  or  other  identification  number. 

(iii)  Source  of  the  equipment,  including 
the  award  number. 

(iv)  Whether  title  vests  in  the  recipient  or 
the  Federal  Government. 

(v)  Acquisition  date  (or  date  received,  if 
the  equipment  was  furnished  by  the  Federal 
Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the  equipment 
(not  applicable  to  equipment  furnished  by 
the  Federal  Government). 


(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information  was 
reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data,  including 
date  of  disposal  and  sales  price  or  the 
method  used  to  determine  current  fair  market 
value  where  a  recipient  compensates  the 
Federal  awarding  agency  for  its  share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to  indicate 
Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled  with 
the  equipment  records  at  least  once  every 
two  years.  Any  differences  between 
quantities  determined  by  the  physical 
inspection  and  those  shown  in  the  accounting 
records  shall  be  investigated  to  determine  the 
causes  of  the  difference.  The  recipient  shall, 
in  connection  with  the  inventory,  verify  the 
existence,  current  utilization,  and  continued 
need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect  to 
insure  adequate  safeguards  to  prevent  loss, 
damage,  or  theft  of  the  equipment.  Any  loss, 
damage,  or  theft  of  equipment  shall  be 
investigated  and  fully  documented;  if  the 
equipment  was  owned  by  the  Federal 
Government,  the  recipient  shall  promptly 
notify  the  Federal  awarding  agency. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the  equipment 
in  good  condition. 

(6)  Where  the  recipient  is  authorized  or 
required  to  sell  the  equipment,  proper  sales 
procedures  shall  be  established  which 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest  possible 
return. 

(g)  When  the  recipient  no  longer  needs  the 
equipment,  the  equipment  may  be  used  for 
other  activities  in  accordance  with  the 
following  standards.  For  equipment  with  a 
current  per  unit  fair  market  value  of  S5.000 
or  more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original  Federal 
awarding  agency  or  its  successor.  The 
amount  of  compensation  shall  be  computed 
by  applying  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair  market 
value  of  the  equipment.  If  the  recipient  has 
no  need  for  the  equipment,  the  recipient  shall 
request  disposition  instructions  from  the 
Federal  awarding  agency.  The  Federal 
awarding  agency  shall  determine  whether  the 
equipment  can  be  used  to  meet  the  agency's 
requirements.  If  no  requirement  exists  within 
that  agency,  the  availability  of  the  equipment 
shall  be  reported  to  the  General  Services 
Administration  by  the  Federal  awarding 
agency  to  determine  whether  a  requirement 
for  the  equipment  exists  in  other  Federal 
agencies.  The  Federal  awarding  agency  shall 
issue  instructions  to  the  recipient  no  later 
than  120  calendar  days  after  the  recipient's 
request  and  the  following  procedures  shall 
govern. 
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(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's  request, 
the  recipient  shall  sell  the  equipment  and 
reimburse  the  Federal  awarding  agency  an 
amount  computed  by  applying  to  the  sales 
proceeds  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program.  However,  the  recipient 
shall  be  permitted  to  deduct  and  retain  from 
the  Federal  share  S500  or  ten  percent  of  the 
proceeds,  whichever  is  less,  for  the 
recipient's  selling  and  handling  expenses. 

(2)  If  the  recipient  is  instructed  to  ship  the 
equipment  elsewhere,  the  recipient  shall  be 
reimbursed  by  the  Federal  Government  by  an 
amount  which  is  computed  by  applying  the 
percentage  of  the  recipient's  participation  in 
the  cost  of  the  original  project  or  program  to 
the  current  fair  market  value  of  the 
equipment,  plus  any  reasonable  shipping  or 
interim  storage  costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  shall  be  reimbursed  by  the  Federal 
awarding  agency  for  such  costs  incurred  in 
its  disposition. 

(4)  The  Federal  awarding  agency  may 
reserve  the  right  to  transfer  the  title  to  the 
Federal  Government  or  to  a  third  party 
named  by  the  Federal  Government  when 
such  third  party  is  otherwise  eligible  under 
existing  statutes.  Such  transfer  shall  be 
subject  to  the  following  standards. 

(i)  The  equipment  shall  be  appropriately 
identified  in  the  award  or  otherwise  made 
known  to  the  recipient  in  writing. 

(ii)  The  Federal  awarding  agency  shall 
issue  disposition  instructions  within  120 
calendar  days  after  receipt  of  a  final 
inventory.  The  final  inventory  shall  list  all 
equipment  acquired  with  grant  funds  and 
federally  owned  equipment.  If  the  Federal 
awarding  agency  fails  to  issue  disposition 
instructions  within  the  120  calendar  day 
period,  the  recipient  shall  apply  the  standards 
of  this  section,  as  appropriate. 

(iii)  When  the  Federal  awarding  agency 
exercises  its  right  to  take  title,  the  equipment 
shall  be  subject  to  the  provisions  for 
federally  owned  equipment. 

§  .35  Supplies  and  other  expendable 

property. 

(a)  Title  to  supplies  and  other  expendable 
property  shall  vest  in  the  recipient  upon 
acquisition.  If  there  is  a  residual  inventory  of 
unused  supplies  exceeding  S5.000  in  total 
aggregate  value  upon  termination  or 
compFetion  of  the  project  or  program  and  the 
supplies  are  not  needed  for  any  other 
federally-sponsored  project  or  program,  the 
recipient  shall  retain  the  supplies  for  use  on 
non-Federal  sponsored  activities  or  sell 
them,  but  shall,  in  either  case,  compensate 
the  Federal  Government  for  its  share.  The 
amount  of  compensation  shall  be  computed 
in  the  same  manner  as  for  equipment. 

(b)  The  recipient  shall  not  use  supplies 
acquired  with  Federal  funds  to  provide 


services  to  non-Federal  outside  organizations 
for  a  fee  that  is  less  than  private  companies 
charge  for  equivalent  services,  unless 
specifically  authorized  by  Federal  statute  as 
long  as  the  Federal  Government  retains  an 
interest  in  the  supplies. 

§  .36  Intangible  property. 

(a)  The  recipient  may  copyright  any  work 
that  is  subject  to  copyright  and  was 
developed,  or  for  which  ownership  was 
purchased,  under  an  award.  The  Federal 
awarding  agency(ies)  reserve  a  royalty-free, 
nonexclusive  and  irrevocable  right  to 
reproduce,  publish,  or  otherwise  use  the 
work  for  Federal  purposes,  and  to  authorize 
others  to  do  so. 

(b)  Recipients  are  subject  to  applicable 
regulations  governing  patents  and  inventions, 
including  government-wide  regulations 
issued  by  the  Department  of  Commerce  at  37 
CFR  part  40 1.  "Rights  to  Inventions  Made 
by  Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government  Grants. 
Contracts  and  Cooperative  Agreements." 

(c)  Unless  waived  by  the  Federal  awarding 
agency,  the  Federal  Government  has  the 
right  to  ( l )  and  (2). 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced  under 
an  award. 

(2)  Authorize  others  to  receive,  reproduce, 
publish,  or  otherwise  use  such  data  for 
Federal  purposes. 

(d)  Title  to  intangible  property  and  debt 
instruments  acquired  under  an  award  or 
subaward  vests  upon  acquisition  in  the 
recipient.  The  recipient  shall  use  that 
property  for  the  originally  authorized 
purpose,  and  the  recipient  shall  not  encumber 
the  property  without  approval  of  the  Federal 
awarding  agency.  When  no  longer  needed 
for  the  originally  authorized  purpose, 
disposition  of  the  intangible  property  shall 
occur  in  accordance  with  the  provisions  of 
paragraph  .34(g). 

§  .37  Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal  funds 
shall  be  held  in  trust  by  the  recipient  as 
trustee  for  the  beneficiaries  of  the  project  or 
program  under  which  the  property  was 
acquired  or  improved.  Agencies  may  require 
recipients  to  record  liens  or  other  appropriate 
notices  of  record  to  indicate  that  personal  or 
real  property  has  been  acquired  or  improved 
with  Federal  funds  and  that  use  and 
disposition  conditions  apply  to  the  property. 

Procurement  Standards 

§  .40  Purpose  of  procurement 

standards. 

§§  .41  through  .48  set  forth 

standards  for  use  by  recipients  in 
establishing  procedures  for  the  procurement 
of  supplies  and  other  expendable  property, 
equipment,  real  property  and  other  services 


with  Federal  funds.  These  standards  are 
furnished  to  ensure  that  such  materials  and 
services  are  obtained  in  an  effective  manner 
and  in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and  executive 
orders.  No  additional  procurement  standards 
or  requirements  shall  be  imposed  by  the 
Federal  awarding  agencies  upon  recipients, 
unless  specifically  required  by  Federal 
statute  or  executive  order  or  approved  by 
OMB. 

§  .41  Recipient  responsibilities. 

The  standards  contained  in  this  section  do 
not  relieve  the  recipient  of  the  contractual 
responsibilities  arising  under  its  contract(s). 
The  recipient  is  the  responsible  authority, 
without  recourse  to  the  Federal  awarding 
agency,  regarding  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  support  of  an 
award  or  other  agreement.  This  includes 
disputes,  claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a  contractual 
nature.  Matters  concerning  violation  of 
statute  are  to  be  referred  to  such  Federal. 
State  or  local  authority  as  may  have  proper 
jurisdiction. 

§  .42  Codes  of  conduct. 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged  in  the 
award  and  administration  of  contracts.  No 
employee,  officer,  or  agent  shall  participate 
in  the  selection,  award,  or  administration  of  a 
contract  supported  by  Federal  funds  if  a  real 
or  apparent  conflict  of  interest  would  Be 
involved.  Such  a  conflict  would  arise  when 
the  employee,  officer,  or  agent,  any  member 
of  his  or  her  immediate  family,  his  or  her 
partner,  or  an  organization  which  employs  or 
is  about  to  employ  any  of  the  parties 
indicated  herein,  has  a  financial  or  other 
interest  in  the  firm  selected  for  an  award. 
The  officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of  monetary 
value  from  contractors,  or  parties  to 
subagreements.  However,  recipients  may  set 
standards  for  situations  in  which  the 
financial  interest  is  not  substantial  or  the  gift 
is  an  unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§  .43  Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to  the 
maximum  extent  practical,  open  and  free 
competition.  The  recipient  shall  be  alert  to 
organizational  conflicts  of  interest  as  well  as 
noncompetitive  practices  among  contractors 
that  may  restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to  ensure 
objective  contractor  performance  and 
eliminate  unfair  competitive  advantage. 
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contractors  that  develop  or  draft 
specifications,  requirements,  statements  of 
work,  invitations  for  bids  and/or  requests  for 
proposals  shall  be  excluded  from  competing 
for  such  procurements.  Awards  shall  be 
made  to  the  bidder  or  offeror  whose  bid  or 
offer  is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient,  price, 
quality  and  other  factors  considered. 
Solicitations  shall  clearly  set  forth  all 
requirements  that  the  bidder  or  offeror  shall 
fulfill  in  order  for  the  bid  or  offer  to  be 
evaluated  by  the  recipient.  Any  and  all  bids 
or  offers  may  be  rejected  when  it  is  in  the 
recipient's  interest  to  do  so. 

§  .44  Procurement  procedures. 

(a)  All  recipients  shall  establish  written 
procurement  procedures.  These  procedures 
shall  provide  for.  at  a  minimum,  that  (1),  (2) 
and  (3)  apply. 

(1)  Recipients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis  is  made 
of  lease  and  purchase  alternatives  to 
determine  which  would  be  the  most 
economical  and  practical  procurement  for  the 
Federal  Government, 

(3)  Solicitations  for  goods  and  services 
provide  for  all  of  the  following. 

(i)  A  clear  and  accurate  description  of  the 
technical  requirements  for  the  material, 
product  or  service  to  be  procured.  In 
competitive  procurements,  such  a  description 
shall  not  contain  features  which  unduly 
restrict  competition. 

(ii)  Requirements  which  the  bidder/offeror 
must  fulfill  and  all  other  factors  to  be  used  in 
evaluating  bids  or  proposals. 

(iii)  A  description,  whenever  practicable, 
of  technical  requirements  in  terms  of 
functions  to  be  performed  or  performance 
required,  including  the  range  of  acceptable 
characteristics  or  minimum  acceptable 
standards. 

(iv)  The  specific  features  of  "'brand  name 
or  equal"  descriptions  that  bidders  are 
required  to  meet  when  such  items  are 
included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible,  of 
products  and  services  dimensioned  in  the 
metric  system  of  measurement. 

(vi)  Preference,  to  the  extent  practicable 
and  economically  feasible,  for  products  and 
services  that  conserve  natural  resources  and 
protect  the  environment,  and  are  energy 
efficient. 

(b)  Positive  efforts  shall  be  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take  all  of 
the  following  steps  to  further  this  goal. 

(1)  Ensure  that  small  businesses,  minority- 
owned  firms,  and  women's  business 
enterprises  are  used  to  the  fullest  extent 
practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 


frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms,  and 
women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger  contracts 
intend  to  subcontract  with  small  businesses, 
minonty-owned  firms,  and  women's 
business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses,  minority- 
owned  firms  and  women's  business 
enterprises  when  a  contract  is  too  large  for 
one  of  these  firms  to  handle  individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minonty-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments  used 
(e.g..  fixed  price  contracts,  cost  reimbursable 
contracts,  purchase  orders,  and  incentive 
contracts)  shall  be  determined  by  the 
recipient  but  shall  be  appropriate  for  the 
particular  procurement  and  for  promoting  the 
best  interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage-of- 
cost"  or  "percentage  of  construction  cost" 
methods  of  contracting  shall  not  be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration  shall 
be  given  to  such  matters  as  contractor 
integrity,  record  of  past  performance, 
financial  and  technical  resources  or 
accessibility  to  other  necessary  resources.  In 
certain  circumstances,  contracts  with  certain 
parties  are  restricted  by  agencies' 
implementation  of  E.6.  12549  and  E.O. 
12689.  "Debarment  and  Suspension." 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Federal  awarding  agency, 
pre-award  review  and  procurement 
documents,  such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc.,  when  any  of  the  following 
conditions  apply. 

(1)  A  recipient's  procurement  procedures 
or  operation  fails  to  comply  with  the 
procurement  standards  in  the  Federal 
awarding  agency's  implementation  of  this 
Circular. 

(2)  The  procurement  is  expected  to  exceed 
the  small  purchase  threshold  fixed  at  41 
U.S.C.  403  (1 1)  (currently  S25.0OO)  and  is  to 
be  awarded  without  competition  or  only  one 
bid  or  offer  is  received  in  response  to  a 
solicitation. 

(3)  The  procurement,  which  is  expected  to 
exceed  the  small  purchase  threshold, 
specifies  a  "brand  name"  product. 

(4)  The  proposed  award  over  the  small 
purchase  threshold  is  to  be  awarded  to  other 
than  the  apparent  low  bidder  under  a  scaled 
bid  procurement. 


(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or  increases 
the  contract  amount  by  more  than  the 
amount  of  the  small  purchase  threshold. 

§  .45  Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis  shall 
be  made  and  documented  in  the  procurement 
files  in  connection  with  every  procurement 
action.  Price  analysis  may  be  accomplished 
in  various  ways,  including  the  comparison  of 
price  quotations  submitted,  market  prices 
and  similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and  evaluation  of 
each  element  of  cost  to  determine 
reasonableness,  allocability  and  allowability. 

§  .46  Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small  purchase 
threshold  shall  include  the  following  at  a 
minimum:  (a)  basis  for  contractor  selection, 
(b)  justification  for  lack  of  competition  when 
competitive  bids  or  offers  are  not  obtained, 
and  (c)  basis  for  award  cost  or  price. 

§  .47  Contract  administration. 

A  system  for  contract  administration  shall 
be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions  and 
specifications  of  the  contract  and  to  ensure 
adequate  and  timely  follow  up  of  all 
purchases.  Recipients  shall  evaluate 
contractor  performance  and  document,  as 
appropriate,  whether  contractors  have  met 
the  terms,  conditions  and  specifications  of 
the  contract. 

§  .48  Contract  provisions.  ~ 

The  recipient  shall  include,  in  addition  to 
provisions  to  define  a  sound  and  complete 
agreement,  the  following  provisions  in  all 
contracts.  The  following  provisions  shall 
also  be  applied  to  subcontracts. 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain  contractual 
provisions  or  conditions  that  allow  for 
administrative,  contractual,  or  legal  remedies 
in  instances  in  which  a  contractor  violates  or 
breaches  the  contract  terms,  and  provide  for 
such  remedial  actions  as  may  be  appropriate. 

(b)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain  suitable 
provisions  for  termination  by  the  recipient, 
including  the  manner  by  which  termination 
shall  be  effected  and  the  basis  for  settlement. 
In  addition,  such  contracts  shall  describe 
conditions  under  which  the  contract  may  be 
terminated  for  default  as  well  as  conditions 
where  the  contract  may  be  terminated 
because  of  circumstances  beyond  the  control 
of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements  shall 
provide  for  the  recipient  to  follow  its  own 
requirements  relating  to  bid  guarantees, 
performance  bonds,  and  payment  bonds 
unless  the  construction  contract  or 
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subcontract  exceeds  SI 00.000.  For  those 
contracts  or  subcontracts  exceeding 
SI 00.000.  the  Federal  awarding  agency  may 
accept  the  bonding  policy  and  requirements 
of  the  recipient,  provided  the  Federal 
awarding  agency  has  made  a  determination 
that  the  Federal  Government's  interest  is 
adequately  protected.  If  such  a  determination 
has  not  been  made,  the  minimum 
requirements  shall  be  as  follows. 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid  price. 
The  "bid  guarantee"  shall  consist  of  a  firm 
commitment  such  as  a  bid  bond,  certified 
check,  or  other  negotiable  instrument 
accompanying  a  bid  as  assurance  that  the 
bidder  shall,  upon  acceptance  of  his  bid. 
execute  such  contractual  documents  as  may 
be  required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of  the 
contractor  for  100  percent  of  the  contract 
price.  A  "performance  bond"  is  one  executed 
in  connection  with  a  contract  to  secure 
fulfillment  of  all  the  contractor's  obligations 
under  such  contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the  contract 
price.  A  "payment  bond"  is  one  executed  in 
connection  with  a  contract  to  assure  payment 
as  required  by  statute  of  all  persons 
supplying  labor  and  material  in  the  execution 
of  the  work  provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds  shall 
be  obtained  from  companies  holding 
certificates  of  authority  as  acceptable  sureties 
pursuant  to  31  CFR  part  223.  "Surety 
Companies  Doing  Business  with  the  United 
States." 

(d)  All  negotiated  contracts  (except  those 
for  less  than  the  small  purchase  threshold) 
awarded  by  recipients  shall  include  a 
provision  to  the  effect  that  the  recipient,  the 
Federal  awarding  agency,  the  Comptroller 
General  of  the  United  States,  or  any  of  their 
duly  authorized  representatives,  shall  have 
access  to  any  books,  documents,  papers  and 
records  of  the  contractor  which  are  directly 
pertinent  to  a  specific  program  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and  their 
contractors  shall  contain  the  procurement 
provisions  of  Appendix  A  to  this  Circular,  as 
applicable. 

Reports  and  Records 

§  .50  Purpose  of  reports  and  records. 

§§  .51  through  .53  set  forth  the 

procedures  for  monitoring  and  reporting  on 
the  recipient's  financial  and  program 
performance  and  the  necessary  standard 
reporting  forms.  They  also  set  forth  record 
retention  requirements. 

§  .51  Monitoring  and  reporting  program 

performance. 

(a)  Recipients  are  responsible  for 


managing  and  monitoring  each  project, 
program,  subaward.  function  or  activity 
supported  by  the  award.  Recipients  shall 
monitor  subawards  to  ensure  subrecipients 
have  met  the  audit  requirements  as 
delineated  in  §  .26. 

(b)  The  Federal  awarding  agency  shall  - 
prescribe  the  frequency  with  which  the 
performance  reports  shall  be  submitted. 

Except  as  provided  in  paragraph  .51(0. 

performance  reports  shall  not  be  required 
more  frequently  than  quarterly  or,  less 
frequently  than  annually.  Annual  reports 
shall  be  due  90  calendar  days  after  the  grant 
year,  quarterly  or  semi-annual  reports  shall 
be  due  30  days  after  the  reporting  period. 
The  Federal  awarding  agency  may  require 
annual  reports  before  the  anniversary  dates 
of  multiple  year  awards  in  lieu  of  these 
requirements.  The  final  performance  reports 
are  due  90  calendar  days  after  the  expiration 
or  termination  of  the  award. 

(c)  If  inappropriate,  a  final  technical  or 
performance  report  shall  not  be  required 
after  completion  of  the  project. 

(d)  When  required,  performance  reports 
shall  generally  contain,  for  each  award,  brief 
information  on  each  of  the  following. 

( 1 )  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data  should  be 
related  to  cost  data  for  computation  of  unit 
costs. 

(2)  Reasons  why  established  goals  were 
not  met.  if  appropriate. 

(3)  Other  pertinent  information  including, 
when  appropriate,  analysis  and  explanation 
of  cost  overruns  or  high  unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two  copies 
of  performance  reports. 

(0  Recipients  shall  immediately  notify  the 
Federal  awarding  agency  of  developments 
that  have  a  significant  impact  on  the  award- 
supported  activities.  Also,  notification  shall 
be  given  in  the  case  of  problems,  delays,  or 
adverse  conditions  which  materially  impair 
the  ability  to  meet  the  objectives  of  the 
award.  This  notification  shall  include  a 
statement  of  the  action  taken  or 
contemplated,  and  any  assistance  needed  to 
resolve  the  situation. 

(g)  Federal  awarding  agencies  may  make 
site  visits,  as  needed. 

(h)  Federal  awarding  agencies  shall 
comply  with  clearance  requirements  of  5 
CFR  part  1320  when  requesting  performance 
data  from  recipients. 

§  .52  Financial  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients. 

( 1 )  SF-269  or  SF-269A.  Financial  Status 
Report. 


(i)  Each  Federal  awarding  agency  shall 
require  recipients  to  use  the  SF-269  or  SF- 
269  A  to  report  the  status  of  funds  for  all 
nonconstruction  projects  or  programs.  A 
Federal  awarding  agency  may.  however, 
have  the  option  of  not  requirins  the  SF-269 
or  SF-269A  when  the  SF-270,  Request  for 
Advance  or  Reimbursement,  or  SF-272, 
Report  of  Federal  Cash  Transactions,  is 
determined  to  provide  adequate  information 
to  meet  its  needs,  except  that  a  final  SF-269 
or  SF-269A  shall  be  required  at  the 
completion  of  the  project  when  the  SF-270  is 
used  only  for  advances. 

(ii)  The  Federal  awarding  agency  shall 
prescribe  whether  the  report  shall  be  on  a 
cash  or  accrual  basis.  If  the  Federal  awarding 
agency  requires  accrual  information  and  the 
recipient's  accounting  records  are  not 
normally  kept  on  the  accrual  basis,  the 
recipient  shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop  such 
accrual  information  through  best  estimates 
based  on  an  analysis  of  the  documentation 
on  hand. 

(iii)  The  Federal  awarding  agency  shall 
determine  the  frequency  of  the  Financial 
Status  Report  for  each  project  or  program, 
considering  the  size  and  complexity  of  the 
particular  project  or  program.  However,  the 
report  shall  not  be  required  more  frequently 
than  quarterly  or  less  frequently  than 
annually.  A  final  report  shall  be  required  at 
the  completion  of  the  agreement. 

(iv)  The  Federal  awarding  agency  shall 
require  recipients  to  submit  the  SF-269  or 
SF-269A  (an  original  and  no  more  than  two 
copies)  no  later  than  30  days  after  the  end  of 
each  specified  reporting  period  for  quarterly 
and  semi-annual  reports,  and  90  calendar 
days  for  annual  and  final  reports.  Extensions 
of  reporting  due  dates  may  be  approved  by 
the  Federal  awarding  agency  upon  request  of 
the  recipient. 

(2)  SF-272.  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to  recipients 
the  Federal  awarding  agency  shall  require 
each  recipient  to  submit  the  SF-272  and, 
when  necessary,  its  continuation  sheet,  SF- 
272a.  The  Federal  awarding  agency  shall  use 
this  report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients. 

(ii)  Federal  awarding  agencies  may 
require  forecasts  of  Federal  cash 
requirements  in  the  "Remarks"  section  of  the 
report. 

(iii)  When  practical  and  deemed 
necessary.  Federal  awarding  agencies  may 
require  recipients  to  report  in  the  "Remarks" 
section  the  amount  of  cash  advances 
received  in  excess  of  three  days.  Recipients 
shall  provide  short  narrative  explanations  of 
actions  taken  to  reduce  the  excess  balances. 

(iv)  Recipients  shall  be  required  to  submit 
not  more  than  the  original  and  two  copies  of 
the  SF-272  15  calendar  days  following  the 
end  of  each  quarter.  The  Federal  awarding 
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agencies  may  require  a  monthly  report  from 
those  recipients  receiving  advances  totaling 
$1  million  or  more  per  year. 

(v)  Federal  awarding  agencies  may  waive 
the  requirement  for  submission  of  the  SF- 
272  for  any  one  of  the  following  reasons:  (1) 
When  monthly  advances  do  not  exceed 
$25,000  per  recipient,  provided  that  such 
advances  are  monitored  through  other  forms 
contained  in  this  section;  (2)  If.  in  the 
Federal  awarding  agency's  opinion,  the 
recipient's  accounting  controls  are  adequate 
to  minimize  excessive  Federal  advances:  or, 
(3)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  Federal  awarding  agency 
needs  additional  information  or  more 
frequent  reports,  the  following  shall  be 
observed. 

(1)  When  additional  information  is  needed 
to  comply  with  legislative  requirements. 
Federal  awarding  agencies  shall  issue 
instructions  to  require  recipients  to  submit 
such  information  under  the  "Remarks" 
section  of  the  reports. 

(2)  When  a  Federal  awarding  agency 
determines  that  a  recipient's  accounting 
system  does  not  meet  the  standards  in 

§  .21,  additional  pertinent  information  to 

further  monitor  awards  may  be  obtained 
upon  written  notice  to  the  recipient  until 
such  time  as  the  system  is  brought  up  to 
standard.  The  Federal  awarding  agency,  in 
obtaining  this  information,  shall  comply  with 
report  clearance  requirements  of  5  CFR  part 
1320. 

(3)  Federal  awarding  agencies  are 
encouraged  to  shade  out  any  line  item  on  any 
report  if  not  necessary. 

(4)  Federal  awarding  agencies  may  accept 
the  identical  information  from  the  recipients 
in  machine  readable  format  or  computer 
printouts  or  electronic  outputs  in  lieu  of 
prescribed  formats. 

(5)  Federal  awarding  agencies  may 
provide  computer  or  electronic  outputs  to 
recipients  when  such  expedites  or 
contributes  to  the  accuracy  of  reporting. 

§  .53  Retention  and  access 

requirements  for  records. 

(a)  This  section  "sets  forth  requirements  for 
record  retention  and  access  to  records  for 
awards  to  recipients.  Federal  awarding 
agencies  shall  not  impose  any  other  record 
retention  or  access  requirements  upon 
recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all  other 
records  pertinent  to  an  award  shall  be 
retained  for  a  period  of  three  years  from  the 
date  of  submission  of  the  final  expenditure 
report  or.  for  awards  that  are  renewed 
quarterly  or  annually,  from  the  date  of  the 
submission  of  the  quarterly  or  annual 
financial  report,  as  authorized  by  the  Federal 
awarding  agency.  The  only  exceptions  are 
the  following. 

( I )  1  f  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3-year 


period,  the  records  shall  be  retained  until  all 
litigation,  claims  or  audit  findings  involving 
the  records  have  been  resolved  and  final 
action  taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds  shall 
be  retained  for  3  years  after  final  disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Federal  awarding  agency, 
the  3-year  retention  requirement  is  not 
applicable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
paragraph  -53(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  Federal  awarding  agency. 

(d)  The  Federal  awarding  agency  shall 
request  transfer  of  certain  records  to  its 
custody  from  recipients  when  it  determines 
that  the  records  possess  long  term  retention 
value.  However,  in  order  to  avoid  duplicate 
recordkeeping,  a  Federal  awarding  agency 
may  make  arrangements  for  recipients  to 
retain  any  records  that  are  continuously 
needed  for  joint  use. 

(e)  The  Federal  awarding  agency,  the 
Inspector  General.  Comptroller  General  of 
the  United  States,  or  any  of  their  duly 
authorized  representatives,  have  the  right  of 
timely  and  unrestricted  access  to  any  books, 
documents,  papers,  or  other  records  of 
recipients  that  are  pertinent  to  the  awards,  in 
order  to  make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such  documents. 
This  right  also  includes  timely  and 
reasonable  access  to  a  recipient's  personnel 
for  the  purpose  of  interview  and  discussion 
related  to  such  documents.  The  rights  of 
access  in  this  paragraph  arc  not  limited  to  the 
required  retention  period,  but  shall  last  as 
long  as  records  are  retained. 

(0  Unless  required  by  statute,  no  Federal 
awarding  agency  shall  place  restrictions  on 
recipients  that  limit  public  access  to  the 
records  of  recipients  that  are  pertinent  to  an 
award,  except  when  the  Federal  awarding 
agency  can  demonstrate  that  such  records 
shall  be  kept  confidential  and  would  have 
been  exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5  U.S.C. 
552)  if  the  records  had  belonged  to  the 
Federal  awarding  agency. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  (g)  (1)  and 
(g)(2)  apply  to  the  following  types  of 
documents,  and  their  supporting  records: 
indirect  cost  rate  computations  or  proposals, 
cost  allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at  which 
a  particular  group  of  costs  is  chargeable 
(such  as  computer  usage  chargeback  rates  or 
composite  fringe  benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Federal  awarding 
agency  or  the  subrecipient  submits  to  the 
recipient  the  proposal,  plan,  or  other 
computation  to  form  the  basis  for  negotiation 
of  the  rate,  then  the  3-year  retention  period 
for  its  supporting  records  starts  on  the  date  of 


such  submission. 

(2)  If  not  submitted  for  negotiation.  If  the 
recipient  is  not  required  to  submit  to  the 
Federal  awarding  agency  or  the  subrecipient 
is  not  required  to  submit  to  the  recipient  the 
proposal,  plan,  or  other  computation  for 
negotiation  purposes,  then  the  3-year 
retention  period  for  the  proposal,  plan,  or 
other  computation  and  its  supporting  records 
starts  at  the  end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the  proposal, 
plan,  or  other  computation. 

Termination  and  Enforcement 

§  .60  Purpose  of  termination  and 

enforcement. 

§§  .61  and  .62  set  forth  uniform 

suspension,  termination  and  enforcement 
procedures. 

§  .61  Termination. 

(a)  Awards  may  be  terminated  in  whole  or 
in  pan  only  if  ( 1 ).  (2)  or  (3)  apply. 

(1)  By  the  Federal  awarding  agency,  if  a 
recipient  materially  fails  to  comply  with  the 
terms  and  conditions  of  an  award. 

(2)  By  the  Federal  awarding  agency  with 
the  consent  of  the  recipient,  in  which  case 
the  two  parties  shall  agree  upon  the 
termination  conditions,  including  the 
effective  date  and,  in  the  case  of  partial 
termination,  the  portion  to  be  terminated. 

(3)  By  the  recipient  upon  sending  to  the 
Federal  awarding  agency  written  notification 
setting  forth  the  reasons  for  such 
termination,  the  effective  date,  and.  in  the 
case  of  partial  termination,  the  portion  to  be 
terminated.  However,  if  the  Federal 
awarding  agency  determines  in  the  case  of 
partial  termination  that  the  reduced  or 
modified  portion  of  the  grant  will  not 
accomplish  the  purposes  for  which  the  grant 
was  made,  it  may  terminate  the  grant  in  its 
entirety  under  either  paragraphs  (a)(  1 )  or  (2). 

(b)  If  costs  are  allowed  under  an  award, 
the  responsibilities  of  the  recipient  referred 

to  in  paragraph  .71(a).  including  those 

for  propeny  management  as  applicable,  shall 
be  considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the  recipient 
after  termination,  as  appropriate. 

§  .62  Enforcement. 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with  the 
terms  and  conditions  of  an  award,  whether 
stated  in  a  Federal  statute,  regulation, 
assurance,  application,  or  notice  of  award, 
the  Federal  awarding  agency  may.  in 
addition  to  imposing  any  of  the  special 

conditions  outlined  in  §  .14.  take  one  or 

more  of  the  following  actions,  as  appropriate 
in  the  circumstances. 

(1)  Temporarily  withhold  cash  payments 
pending  correction  of  the  deficiency  by  the 
recipient  or  more  severe  enforcement  action 
by  the  Federal  awarding  agency. 

(2)  Disallow  (that  is.  deny  both  use  of 
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funds  and  any  applicable  matching  credit 
for)  all  or  part  of  the  cost  of  the  activity  or 
action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or  terminate 
the  current  award. 

(4)  Withhold  further  awards  for  the  project 
or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  awarding  agency 
shall  provide  the  recipient  an  opportunity  for 
hearing,  appeal,  or  other  administrative 
proceeding  to  which  the  recipient  is  entitled 
under  any  statute  or  regulation  applicable  to 
the  action  involved. 

(c)  Effects  of  suspension  and  termination. 
Costs  of  a  recipient  resulting  from 
obligations  incurred  by  the  recipient  during  a 
suspension  or  after  termination  of  an  award 
are  not  allowable  unless  the  awarding  agency 
expressly  authorizes  them  in  the  notice  of 
suspension  or  termination  or  subsequently. 
Other  recipient  costs  during  suspension  or 
after  termination  which  are  necessary  and 
not  reasonably  avoidable  are  allowable  if  (I) 
and  (2)  apply. 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
recipient  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it.  and  in  the  case  of  a 
termination,  are  noncanceliable. 

(2)  The  costs  would  be  allowable  if  the 
award  were  not  suspended  or  expired 
normally  at  the  end  of  the  funding  period  in 
which  the  termination  takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not  preclude 
a  recipient  from  being  subject  to  debarment 
and  suspension  under  E.O.s  1 2549  and 
12689  and  the  Federal  awarding  agency 
implementing  regulations  (see  §  .13). 

Subpart  D  —  After-the-Award 
Requirements 

§  .70  Purpose. 

§§  .71  through  .73  contain  closeout 

procedures  and  other  procedures  for 
subsequent  disallowances  and  adjustments. 

§  .71  Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of  completion  of 
the  award,  all  financial,  performance,  and 
other  reports  as  required  by  the  terms  and 
conditions  of  the  award.  The  Federal 
awarding  agency  may  approve  extensions 
when  requested  by  the  recipient. 

(b)  Unless  the  Federal  awarding  agency 
authorizes  an  extension,  a  recipient  shall 
liquidate  all  obligations  incurred  under  the 
award  not  later  than  90  calendar  days  after 
the  funding  period  or  the  date  of  completion 
as  specified  in  the  terms  and  conditions  of 
the  award  or  in  agency  implementing 
instructions. 

(c)  The  Federal  awarding  agency  shall 


make  prompt  payments  to  a  recipient  for 
allowable  reimbursable  costs  under  the 
award  being  closed  out. 

(d)  The  recipient  shall  promptly  refund 
any  balances  of  unobligated  cash  that  the 
Federal  awarding  agency  has  advanced  or 
paid  and  that  is  not  authorized  to  be  retained 
by  the  recipient  for  use  in  other  projects. 
OMB  Circular  A-129  governs  unreturned 
amounts  that  become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  Federal 
awarding  agency  shall  make  a  settlement  for 
any  upward  or  downward  adjustments  to  the 
Federal  share  of  costs  after  closeout  reports 
are  received. 

(0  The  recipient  shall  account  for  any  real 
and  personal  property  acquired  with  Federal 
funds  or  received  from  the  Federal 

Government  in  accordance  with  §§  .31 

through  .37. 

(g)  In  the  event  a  final  audit  has  not  been 
performed  prior  to  the  closeout  of  an  award, 
the  Federal  awarding  agency  shall  retain  the 
right  to  recover  an  appropriate  amount  after 
fully  considering  the  recommendations  on 
disallowed  costs  resulting  from  the  final  audit. 

§  .72  Subsequent  adjustments  and 

continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following. 

( 1 )  The  right  of  the  Federal  awarding 
agency  to  disallow  costs  and  recover  funds 
on  the  basis  of  a  later  audit  or  other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other  transactions. 

(3)  Audit  requirements  in  §  .26. 

(4)  Property  management  requirements  in 
§§  .31  through  .37. 

(5)  Records  retention  as  required  in 
§  .53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award  may  be 
modified  or  ended  in  whole  or  in  part  with 
the  consent  of  the  Federal  awarding  agency 
and  the  recipient,  provided  the 
responsibilities  of  the  recipient  referred  to  in 

paragraph  .73(a),  including  those  for 

property  management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the  recipient, 
as  appropriate. 

§  .73  Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in  excess 
of  the  amount  to  which  the  recipient  is 
finally  determined  to  be  entitled  under  the 
terms  and  conditions  of  the  award  constitute 
a  debt  to  the  Federal  Government.  If  not  paid 
within  a  reasonable  period  after  the  demand 
for  payment,  the  Federal  awarding  agency 
may  reduce  the  debt  by  (1).  (2)  or  (3). 

(1)  Making  an  administrative  offset 
against  other  requests  for  reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(3)  Taking  other  action  permitted  by 
statute. 


(b)  Except  as  otherwise  provided  by  law, 
the  Federal  awarding  agency  shall  charge 
interest  on  an  overdue  debt  in  accordance 
with  4  CFR  Chapter  II.  "Federal  Claims 
Collection  Standards." 

Appendix  A  —  Contract  Provisions 

All  contracts,  awarded  by  a  recipient 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable: 

1.  Equal  Employment  Opportunity — All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.O.  1 1246.  "Equal 
Employment  Opportunity."  as  amended  by 
E.O.  1 1375,  "Amending  Executive  Order 

1 1246  Relating  to  Equal  Employment 
Opportunity."  and  as  supplemented  by 
regulations  at  41  CFR  part  60.  "Office  of 
Federal  Contract  Compliance  Programs. 
Equal  Employment  Opportunity.  Department 
of  Labor." 

2.  Copeland  "Ami- Kickback"  Act  (18 
U.S.C.  874  and 40  U.S.C.  276c}— All 
contracts  and  subgrants  in  excess  of  S2.000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3.  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Pan  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis- Bacon  Act,  as  amended  (40 
U.S.C.  276a  to  a-7) — When  required  by 
Federal  program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2,000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C.  276a  to  a-7) 
and  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5.  "Labor 
Standards  Provisions  Applicable  to  Contracts 
Governing  Federally  Financed  and  Assisted 
Construction").  Under  this  Act.  contractors 
shall  be  required  to  pay  wages  to  laborers 
and  mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Saferv 
Standards  Act  (40  U.S.C.  327-333)— 'Where 
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applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $2,000  for 
construction  contracts  and  in  excess  of 
$2,500  for  other  contracts  that  involve  the 
employment  of  mechanics  or  laborers  shall 
include  a  provision  for  compliance  with 
Sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C. 
327-333),  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  pan  5).  Under 
Section  102  of  the  Act.  each  contractor  shall 
be  required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  1  1/2 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to 
work  in  surroundings  or  under  working 
conditions  which  are  unsanitary,  hazardous 
or  dangerous.  These  requirements  do  not 
apply  to  the  purchases  of  supplies  or 
materials  or  articles  ordinarily  available  on 
the  open  market,  or  contracts  for 
transportation  or  transmission  of 
intelligence. 

5.  Rights  to  Inventions  Made  Under  a 


Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  pan  401 .  "Rights  to  Inventions  Made 
by  Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government  Grants, 
Contracts  and  Cooperative  Agreements,"  and 
any  implementing  regulations  issued  by  the 
awarding  agency. 

6.  Clean  Air  Act  (42  U.S.C.  7401  etseq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  125 1  etseq.),  as  amended — 
Contracts  and  subgrants  of  amounts  in 
excess  of  $100,000  shall  contain  a  provision 
that  requires  the  recipient  to  agree  to  comply 
with  all  applicable  standards,  orders  or 
regulations  issued  pursuant  to  the  Clean  Air 
Act  (42  U.S.C.  7401  et  seq.)  and  the  Federal 
Water  Pollution  Control  Act  as  amended  (33 
U.S.C.  1251  et  seq.).  Violations  shall  be 
reponed  to  the  Federal  awarding  agency  and 
the  Regional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352) — Contractors  who  apply  or  bid 
for  an  award  of  S 1 00.000  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 


used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress, 
or  an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered 
by  31  U.S.C.  1352.  Each  tier  shall  also 
disclose  any  lobbying  with  non-Federal 
funds  that  takes  place  in  connection  with 
obtaining  any  Federal  award.  Such 
disclosures  are  forwarded  from  tier  to  tier  up 
to  the  recipient. 

8.  Debarment  and  Suspension  (E.O.s 
12549  and  12689)— No  contract  shall  be 
made  to  parties  listed  on  the  General 
Services  Administrations  List  of  Parties 
Excluded  from  Federal  Procurement  or 
Nonprocurement  Programs  in  accordance 
with  E.O.s  12549  and  126S9.  "Debarment 
and  Suspension."  This  list  contains  the 
names  of  parties  debarred,  suspended,  or 
otherwise  excluded  by  agencies,  and 
contractors  declared  ineligible  under 
statutory  or  regulatory  authority  other  than 
E.O.  12549.  Contractors  with  awards  that 
exceed  the  small  purchase  threshold  shall 
provide  the  required  certification  regarding 
its  exclusion  status  and  that  of  its  principal 
employees. 
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OMB  CIRCULAR  NO.  A-133 

TO  THE  HEADS  OF  EXECUTIVE 
DEPARTMENTS  AND 
ESTABLISHMENTS 

SUBJECT:  Audits  of  Institutions  of 
Higher  Education  and  Other  Non-Profit 
Institutions 

1.  Purpose.  Circular  A-133  establishes 
audit  requirements  and  defines  federal 
responsibilities  for  implementing  and 
monitoring  such  requirements  for 
institutions  of  higher  education  and  other 
non-profit  institutions  receiving  federal 
awards. 

2.  Authority.  Circular  A-133  is  issued 
under  the  authority  of  the  Budget  and 
Accounting  Act  of  1921,  as  amended; 
the  Budget  and  Accounting  Procedures 
Act  of  1950,  as  amended; 
Reorganization  Plan  No.  2  of  1970;  and 
Executive  Order  No.  11541. 

3.  Supersession.  Circular  A-133 
supersedes  Attachment  F.  subparagraph 
2h,  of  Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  with  Institutions 
of  Higher  Education,  Hospitals  and 
Other  Non-Profit  Organizations." 

4.  Applicability.  The  provisions  of 
Circular  A-133  apply  to: 

a.  Federal  departments  and  agencies 
responsible  for  administering  programs 
that  involve  grants,  cost-type  contracts 
and  other  agreements  with  institutions  of 
higher  education  and  other  non-profit 
recipients. 

b.  Non-profit  institutions,  whether  they 
are  recipients,  receiving  awards  directly 
from  federal  agencies,  or  are 
subrecipients.  receiving  awards  indirectly 
through  other  recipients. 

These  principles,  to  the  extent 
permitted  by  law,  constitute  guidance  to 
be  applied  by  agencies  consistent  with 
and  within  the  discretion,  conferred  by 
the  statutes  governing  agency  action. 

5.  Requirements  and  Responsibilities. 
The  specific  requirements  and 

responsibilities  of  federal  departments 
and  agencies  and  institutions  of  higher 
education  and  other  non-profit 
institutions  are  set  forth  in  the 
attachment. 

6.  Effective  Date.  The  provisions  of 
Circular  A-133  are  effective  upon 
publication  and  shall  apply  to  audits  of 
non-profit  institutions  for  fiscal  years 
that  begin  on  or  after  Jan.  1,  1990. 
Earlier  implementation  is  encouraged. 
However,  until  this  circular  is 
implemented,  the  audit  provisions  of 
Attachment  F  to  Circular  A-110  shall 
continue  to  be  observed. 

7.  Policy  Review  (Sunset)  Date. 
Circular  A-133  will  have  a  policy 
review  three  years  from  the  date  of 
issuance. 

8.  Inquiries.  Further  information 


concerning  Circular  A-133  may  be 
obtained  by  contacting  the  Financial 
Management  Division.  Office  of 
Management  and  Budget.  Washington, 
D.C.  20503.  telephone"  (202)  395-3993. 

Richard  G.  Darman 
Director 


OMB  CIRCULAR  A-133 

AUDITS  OF  INSTITUTIONS  OF  HIGHER 
EDUCATION  AND  OTHER  NON-PROFIT 
INSTITUTIONS 

ATTACHMENT 

1.  Definitions.  For  the  purposes  of  this 
circular,  the  following  definitions  apply: 

a.  "Award"  means  financial 
assistance,  and  federal  cost-type 
contracts  used  to  buy  services  or  goods 
for  the  use  of  the  federal  government.  It 
includes  awards  received  directly  from 
the  federal  agencies  or  indirectly  through 
recipients.  It  does  not  include 
procurement  contracts  to  vendors  under 
grants  or  contracts,  used  to  buy  goods  or 
services.  Audits  of  such  vendors  shall  be 
covered  by  the  terms  and  conditions  of 
the  contract. 

b.  "Cognizant  agency"  means  the 
federal  agency  assigned  by  the  Office  of 
Management  and  Budget  to  carry  out  the 
responsibilities  described  in  paragraph  3 
of  this  attachment. 

c.  "Coordinated  audit  approach" 
means  an  audit  wherein  the  independent 
auditor,  and  other  federal  and  non- 
federal auditors  consider  each  other's 
work,  in  determining  the  nature,  timing 
and  extent  of  his  or  her  own  auditing 
procedures.  A  coordinated  audit  must  be 
conducted  in  accordance  with 
Government  Auditing  Standards  and 
meet  the  objectives  and  reporting 
requirements  set  forth  in  paragraph  12(b) 
and  15,  respectively,  of  this  attachment. 
The  objective  of  the  coordinated  audit 
approach  is  to  minimize  duplication  of 
audit  effort,  but  not  to  limit  the  scope  of 
the  audit  work  so  as  to  preclude  the 
independent  auditor  from  meeting  the 
objectives  set  forth  in  paragraph  12(b)  or 
issuing  the  reports  required  in  paragraph 
15  in  a  timely  manner. 

d.  "Federal  agency"  has  the  same 
meaning  as  the  term  "asency'  in  Section 
551(1)  of  Title  5.  United  States  Code. 

e.  "Federal  Financial  Assistance." 
(1)  "Federal  financial  assistance" 

means  assistance  provided  by  a  federal 
agency  to  a  recipient  or  subrecipient  to 
carry  out  a  program.  Such  assistance 
may  be  in  the  form  of: 

—  grants; 

—  contracts; 

—  cooperative  agreements; 

—  loans: 


—  loan  guarantees; 

—  property; 

—  interest  subsidies; 

—  insurance; 

—  direct  appropriations; 

—  other  non-cash  assistance. 

(2)  Such  assistance  does  not  include 
direct  federal  cash  assistance  to 
individuals. 

(3)  Such  assistance  includes  awards 
received  directly  from  federal  agencies, 
or  indirectly  when  subrecipients  receive 
funds  identified  as  federal  funds  by 
recipients. 

.   (4)  The  granting  agency  is  responsible 
for  identifying  the  source  of  funds 
awarded  to  recipients;  the  recipient  is 
responsible  for  identifying  the  source  of 
funds  awarded  to  subrecipients. 

f.  "Generally  accepted  accounting 
principles"  has  the  meaning  specified  in 
the  Government  Auditing  Standards. 

g.  "Independent  auditor"  means: 

(1)  A  federal,  state  or  local 
government  auditor  who  meets  the 
standards  specified  in  the  Government 
Auditing  Standards;  or 

(2)  A  public  accountant  who  meets 
such  standards. 

h.  "Internal  control  structure" 
means  the  policies  and  procedures 
established  to  provide  reasonable 
assurance  that: 

(1)  Resource  use  is  consistent  with 
laws,  regulations  and  award  terms; 

(2)  Resources  are  safeguarded  against 
waste,  loss  and  misuse;  and  - 

(3)  Reliable  data  are  obtained, 
maintained  and  fairly  disclosed  in 
reports. 

i.  "Major  program"  means  an 
individual  award  or  a  number  of  awards 
in  a  category  of  federal  assistance  or 
support  for  which  total  expenditures  are 
the  larger  of  three  percent  of  total 
federal  funds  expended  or  SI 00,000,  on 
which  the  auditor  will  be  required  to 
express  an  opinion  as  to  whether  the 
major  program  is  being  administered  in 
compliance  with  laws  and  regulations. 

Each  of  the  following  categories  of 
federal  awards  shall  constitute  a  major 
program  where  total  expenditures  are  the 
larger  of  three  percent  of  total  federal 
funds  expended  or  SI 00,000: 

—  Research  and  Development. 

—  Student  Financial  Aid. 

—  Individual  awards  not  in  the 
student  aid  or  research  and  development 
category. 

j.  "Management  decision"  means  the 
evaluation  by  the  management  of  an 
establishment  of  the  findings  and 
recommendations  included  in  an  audit 
report  and  the  issuance  of  a  final 
decision  by  management  concerning  its 
response  to  such  findings  and 
recommendations,  including  actions 
concluded  to  be  necessary. 

k.  "Non-profit  institution"  means  any 
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corporation,  trust,  association, 
cooperative  or  other  organization  which 

1)  is  operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest; 

2)  is  not  organized  primarily  for  profit; 
and  3)  uses  its  net  proceeds  to  maintain, 
improve,  and/or  expand  its  operations. 
The  term  "non-profit  institutions" 
includes  institutions  of  higher  education, 
except  those  institutions  that  are  audited 
as  pan  of  single  audits  in  accordance 
with  Circular  A- 128  "Audits  of  State 
and  Local  Governments."  The  term  does 
not  include  hospitals  which  are  not 
affiliated  with  an  institution  of  higher 
education,  or  state  and  local 
governments  and  Indian  tribes  covered 
by  Circular  A- 128  "Audits  of  State  and 
Local  Governments.*' 

1.  "Oversight"  agency  means  the 
federal  agency  that  provides  the 
predominant  amount  of  direct  funding  to 
a  recipient  not  assigned  a  cognizant 
agency,  unless  no  direct  funding  is 
received.  Where  there  is  no  direct 
funding,  the  federal  agency  with  the 
predominant  indirect  funding  will 
assume  the  general  oversight 
responsibilities.  The  duties  of  the 
oversight  agency  are  described  in 
paragraph  4  of  this  attachment. 

m.  "Recipient"  means  an  organization 
receiving  financial  assistance  to  carry 
out  a  program  directly  from  federal 
agencies. 

n.  "Research  and  development" 
includes  all  research  activities,  both 
basic  and  applied,  and  all  development 
activities  that  are  supported  at 
universities,  colleges  and  other  non- 
profit institutions.  "Research"  is  defined 
as  a  systematic  study  directed  toward 
fuller  scientific  knowledge  or 
understanding  of  the  subject  studied. 
"Development"  is  the  systematic  use  of 
knowledge  and  understanding  gained 
from  research  directed  toward  the 
production  of  useful  materials,  devices, 
systems  or  methods,  including  design 
and  development  of  prototypes  and 
processes. 

o.  "Student  Financial  Aid"  includes 
those  programs  of  general  student 
assistance  in  which  institutions 
participate,  such  as  those  authorized  by 
Title  IV  of  the  Higher  Education  Act  of 
1965  which  is  administered  by  the  U.S. 
Department  of  Education  and  similar 
programs  provided  by  other  federal 
agencies.  It  does  not  include  programs 
which  provide  fellowships  or  similar 
awards  to  students  on  a  competitive 
basis,  or  for  specified  studies  or 
research. 

p.  "Subrecipient"  means  any  person 
or  government  department,  agency, 
establishment  or  non-profit  organization 
that  receives  financial  assistance  to  carry 
out  a  program  through  a  primary 


recipient  or  other  subrecipient,  but  does 
not  include  an  individual  that  is  a 
beneficiary  of  such  a  program.  A 
subrecipient  may  also  be  a  direct 
recipient  of  federal  awards  under  other 
agreements. 

q.  "Vendor"  means  an  organization 
providing  a  recipient  or  subrecipient 
with  generally  required  goods  or  services 
that  are  related  to  the  administrative 
support  of  the  federal  assistance 
program. 

2.  Audit  of  Non-Profit  Institutions. 

a.  Requirements  Based  on  Awards 
Received. 

(1)  Non-profit  institutions  that  receive 
5100,000  or  more  a  year  in  federal 
awards  shall  have  an  audit  made  in 
accordance  with  the  provisions  of  this 
circular.  However,  non-profit  institutions 
receiving  $100,000  or  more  but 
receiving  awards  under  only  one 
program  have  the  option  of  having  an 
audit  of  their  institution  prepared  in 
accordance  with  the  provisions  of  the 
circular  or  having  an  audit  made  of  the 
one  program.  For  prior  or  subsequent 
years,  when  an  institution  has  only  loan 
guarantees  or  outstanding  loans  that 
were  made  previously,  the  institution 
may  be  required  to  conduct  audits  for 
those  programs,  in  accordance  with 
regulations  of  the  federal  agencies 
providing  those  guarantees  or  loans. 

(2)  Non-profit  institutions  that  receive 
at  least  $25,000  but  less  than  S  100,000  a 
year  in  federal  awards  shall  have  an 
audit  made  in  accordance  with  this 
circular  or  have  an  audit  made  of  each 
federal  award,  in  accordance  with 
federal  laws  and  regulations  governing 
the  programs  in  which  they  participate. 

(3)  Non-profit  institutions  receiving 
less  than  S25.000  a  year  in  federal 
awards  are  exempt  from  federal  audit 
requirements,  but  records  must  be 
available  for  review  by  appropriate 
officials  of  the  federal  grantor  agency  or 
subgranting  entity. 

b.  Oversight  by  Federal  Agencies. 

(1)  To  each  of  the  larger  non-profit 
institutions  the  Office  of  Management 
and  Budget  (OMB)  will  assign  a  federal 
agency  as  the  cognizant  agency  for 
monitoring  audits  and  ensuring  the 
resolution  of  audit  findings  that  affect 
the  programs  of  more  than  one  agency. 

(2)  Smaller  institutions  not  assigned  a 
cognizant  agency  will  be  under  the 
general  oversight  of  the  federal  agency 
that  provides  them  with  the  most  funds. 

(3)  Assignments  to  federal  cognizant 
agencies  for  carrying  out  responsibilities 
in  this  section  are  set  forth  in  a  separate 
supplement  to  this  circular. 

(4)  Federal  government-owned, 
contractor-operated  facilities  at 
institutions  or  laboratories  operated 
primarily  for  the  government  are  not 
included  in  the  cognizance  assignments. 


These  will  remain  the  responsibility  of 
the  contracting  agencies.  The  listed 
assignments  cover  all  of  the  functions  in 
this  circular  unless  otherwise  indicated. 
The  Office  of  Management  and  Budget 
will  coordinate  changes  in  agency 
assignments. 

3.  Cognizant  Agency  Responsibilities. 
A  cognizant  agency  shall: 

a.  Ensure  that  audits  are  made  and 
reports  are  received  in  a  timely  manner 
and  in  accordance  with  the  requirements 
of  this  circular. 

b.  Provide  technical  advice  and  liaison 
to  institutions  and  independent  auditors. 

c.  Obtain  or  make  quality  control 
reviews  of  selected  audits  made  by  non- 
federal audit  organizations,  and  provide 
the  results,  when  appropriate,  to  other 
interested  organizations. 

d.  Promptly  inform  other  affected 
federal  agencies  and  appropriate  federal 
law  enforcement  officials  of  any 
reported  illegal  acts  or  irregularities.  A 
cognizant  agency  should  also  inform 
state  or  local  law  enforcement  and 
prosecuting  authorities,  if  not  advised  by 
the  recipient,  of  any  violation  of  law 
within  their  jurisdiction. 

e.  Advise  the  recipient  of  audits  that 
have  been  found  not  to  have  met  the 
requirements  set  forth  in  this  circular.  In 
such  instances,  the  recipient  will  work 
with  the  auditor  to  take  corrective 
action.  If  corrective  action  is  not  taken, 
the  cognizant  agency  shall  notify  the 
recipient  and  federal  awarding  agencies 
of  the  facts  and  make  recommendations 
for  follow-up  action.  Major  inadequacies 
or  repetitive  substandard  performance  of 
independent  auditors  shall  be  referred  to 
appropriate  professional  bodies  for 
disciplinary  action. 

f.  Coordinate,  to  the  extent 
practicable,  audits  or  reviews  made  for 
federal  agencies  that  are  in  addition  to 
the  audits  made  pursuant  to  this  circular, 
so  that  the  additional  audits  or  reviews 
build  upon  audits  performed  in 
accordance  with  the  circular. 

g.  Ensure  the  resolution  of  audit 
findings  that  affect  the  programs  of 
more  than  one  agency. 

h.  Seek  the  views  of  other  interested 
agencies  before  completing  a  coordinated 
program. 

i.  Help  coordinate  the  audit  work  and 
reporting  responsibilities  among 
independent  public  accountants,  state 
auditors,  and  both  resident  and  non- 
resident federal  auditors  to  achieve  the 
most  cost-effective  audit. 

4.  Oversight  Agency  Responsibilities. 
An  oversight  agency  shall  provide 
technical  advice  and  counsel  to 
institutions  and  independent  auditors 
when  requested  by  the  recipient.  The 
oversight  agency  may  assume  all  or 
some  of  the  responsibilities  normally 
performed  by  a  cognizant  agency. 
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5.  Recipient  Responsibilities.  A 
recipient  that  receives  a  federal  award 
and  provides  $25,000  or  more  of  it 
during  its  fiscal  year  to  a  subrecipient 
shall: 

a.  Ensure  that  the  non-profit 
institution  subrecipients  that  receive 
$25,000  or  more  have  met  the  audit 
requirements  of  this  circular,  and  that 
subrecipients  subject  to  OMB  Circular 
A- 128  have  met  the  audit  requirements 
of  that  circular, 

b.  Ensure  that  appropriate  corrective 
action  is  taken  within  six  months  after 
receipt  of  the  subrecipient  audit  report  in 
instances  of  non-compliance  with  federal 
laws  and  regulations; 

c.  Consider  whether  subrecipient 
audits  necessitate  adjustment  of  the 
recipient's  own  records;  and 

d.  Require  each  subrecipient  to  permit 
independent  auditors  to  have  access  to 
the  records  and  financial  statements  as 
necessary  for  the  recipient  to  comply 
with  this  circular. 

6.  Relation  to  Other  Audit 
Requirements. 

a.  An  audit  made  in  accordance  with 
this  circular  shall  be  in  lieu  of  any 
financial  audit  required  under  individual 
federal  awards.  To  the  extent  that  an 
audit  made  in  accordance  with  this 
circular  provides  federal  agencies  with 
the  information  and  assurances  they  need 
to  carry  out  their  overall  responsibilities, 
they  shall  rely  upon  and  use  such 
information.  However,  a  federal  agency 
shall  make  any  additional  audits  or 
reviews  necessary  to  carry  out 
responsibilities  under  federal  law  and 
regulation.  Any  additional  federal  audits 
or  reviews  shall  be  planned  and  carried 
out  in  such  a  way  as  to  build  upon  work 
performed  by  the  independent  auditor. 

b.  Audit  planning  by  federal  audit 
agencies  should  consider  the  extent  to 
which  reliance  can  be  placed  upon  work 
performed  by  other  auditors.  Such 
auditors  include  state,  local,  federal  and 
other  independent  auditors,  and  a 
recipient's  internal  auditors.  Reliance 
placed  upon  the  work  of  other  auditors 
should  be  documented  and  in  accordance 
with  Government  Auditing  Standards. 

c.  The  provisions  of  this  circular  do 
not  limit  the  authority  of  federal 
agencies  to  make  or  contract  for  audits 
and  evaluations  of  federal  awards,  nor 
do  they  limit  the  authority  of  any  federal 
agency  inspector  general  or  other  federal 
official. 

d.  The  provisions  of  this  circular  do 
not  authorize  any  institution  or 
subrecipient  thereof  to  constrain  federal 
agencies,  in  any  manner,  from  carrying 
out  additional  audits,  evaluations  or 
reviews. 

e.  A  federal  agency  that  makes  or 
contracts  for  audits,  in  addition  to  the 
audits  made  by  recipients  pursuant  to 


this  circular,  shall,  consistent  with  other 
applicable  laws  and  regulations,  arrange 
for  funding  the  cost  of  such  additional 
audits.  Such  additional  audits  or  reviews 
include  financial,  performance  audits  and 
program  evaluations. 

7.  Frequency  of  Audit.  Audits  shall 
usually  be  performed  annually  but  not 
less  frequently  than  every  two  years. 

8.  Sanctions.  No  audit  costs  may  be 
charged  to  federal  awards  when  audits 
required  by  this  circular  have  not  been 
made  or  have  been  made  but  not  in 
accordance  with  this  circular.  In  cases  of 
continued  inability  or  unwillingness  to 
have  a  proper  audit  in  accordance  with 
the  circular,  federal  agencies  must 
consider  appropriate  sanctions  including: 

—  withholding  a  percentage  of  awards 
until  the  audit  is  completed 
satisfactorily; 

—  withholding  or  disallowing 
overhead  costs;  or 

—  suspending  federal  awards  until  the 
audit  is  made. 

9.  Audit  Costs.  The  cost  of  audits 
made  in  accordance  with  the  provisions 
of  this  circular  are  allowable  charges  to 
federal  awards.  The  charges  may  be 
considered  a  direct  cost  or  an  allocated 
indirect  cost,  determined  in  accordance 
with  the  provisions  of  Circular  A-21, 
"Cost  Principles  for  Universities"  or 
Circular  A- 122.  "Cost  Principles  for 
Non-Profit  Organizations,"  FAR  subpart 
31.  or  other  applicable  cost  principles  or 
regulations. 

10.  Auditor  Selection.  In  arranging  for 
audit  services  institutions  shall  follow 
the  procurement  standards  prescribed  by 
Circular  A- 110,  "Uniform  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  Other  Non-Profit 
Organizations." 

11.  Small  and  Minority  Audit  Firms. 

a.  Small  audit  firms  and  audit  firms 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
shall  have  the  maximum  practicable 
opportunity  to  participate  in  contracts 
awarded  to  fulfill  the  requirements  of 
this  circular. 

b.  Recipients  of  federal  awards  shall 
take  the  following  steps  to  further  this 
goal: 

(1)  Ensure  that  small  audit  firms  and 
audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals  are  used  to  the  fullest  extent 
practicable; 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  the  audit  to  encourage 
and  facilitate  participation  by  small  audit 
firms  and  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals; 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
audits  intend  to  subcontract  with  small 


audit  firms  and  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals; 

(4)  Encourage  contracting  with  small 
audit  firms  or  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  which  have 
traditionally  audited  government 
programs,  and  in  cases  where  this  is  not 
possible,  assure  that  these  firms  are 
given  consideration  for  audit 
subcontracting  opportunities; 

(5)  Encourage  contracting  with 
consortiums  of  small  audit  firms  as 
described  in  section  (1),  above,  when  a 
contract  is  too  large  for  an  individual 
small  audit  firm  or  audit  firm  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals;  and 

(6)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  in  the 
solicitation  and  utilization  of  small  audit 
firms  or  audit  firms  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals. 

12.  Scope  of  Audit  and  Audit 
Objectives. 

a.  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 
Government  Auditing  Standards 
developed  by  the  Comptroller  General  of 
the  United  States  covering  financial 
audits.  An  audit  under  this  circular 
should  be  an  organization-wide  audit  of 
the  institution.  However,  there  may  be 
instances  where  federal  auditors  are 
performing  audits  or  are  planning  to 
perform  audits  at  non-profit  institutions. 
In  these  cases,  to  minimize  duplication 
of  audit  work,  a  coordinated  audit 
approach  may  be  agreed  upon  between 
the  independent  auditor,  the  recipient 
and  the  cognizant  agency  or  the 
oversight  agency.  Those  auditors  who 
assume  responsibility  for  any  or  all  of 
the  reports  called  for  by  paragraph  15 
should  follow  guidance  set  forth  in 
Government  Auditing  Standards  in  using 
work  performed  by  others. 

b.  The  auditor  shall  determine 
whether: 

(1)  The  financial  statements  of  the 
institution  present  fairly  its  financial 
position  and  the  results  of  its  operations 
in  accordance  with  generally  accepted 
accounting  principles; 

(2)  The  institution  has  an  internal 
control  structure  to  provide  reasonable 
assurance  that  the  institution  is 
managing  federal  awards  in  compliance 
with  applicable  laws  and  regulations, 
and  controls  that  ensure  compliance  with 
the  laws  and  regulations  that  could  have 
a  material  impact  on  the  financial 
statements;  and 

(3)  The  institution  has  complied  with 
laws  and  regulations  that  may  have  a 
direct  and  material  effect  on  its  financial 
statement  amounts  and  on  each  major 
federal  program. 
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13.  Internal  Controls  Over  Federal 
Awards:  Compliance  Reviews. 

a.  General.  The  independent  auditor 
shall  determine  and  report  on  whether 
the  recipient  has  an  internal  control 
structure  to  provide  reasonable  assurance 
that  it  is  managing  federal  awards  in 
compliance  with  applicable  laws, 
regulations,  and  contract  terms,  and  that 
it  safeguards  federal  funds.  In 
performing  these  reviews,  independent 
auditors  should  rely  upon  work 
performed  by  a  recipient's  internal 
auditors  to  the  maximum  extent  possible. 
The  extent  of  such  reliance  should  be 
based  upon  the  Government  Auditing 
Standards. 

b.  Internal  Control  Review. 

(1)  In  order  to  provide  this  assurance 
on  internal  controls,  the  auditor  must 
obtain  an  understanding  of  the  internal 
control  structure  and  assess  levels  of 
internal  control  risk.  After  obtaining  an 
understanding  of  the  controls,  the 
assessment  must  be  made  whether  or  not 
the  auditor  intends  to  place  reliance  on 
the  internal  control  structure. 

(2)  As  part  of  this  review,  the  auditor 
shall: 

(a)  Perform  tests  of  controls  to 
evaluate  the  effectiveness  of  the  design 
and  operation  of  the  policies  and 
procedures  in  preventing  or  detecting 
material  non-compliance.  Tests  of 
controls  will  not  be  required  for  those 
areas  where  the  internal  control  structure 
policies  and  procedures  are  likely  to  be 
ineffective  in  preventing  or  detecting 
non-compliance,  in  which  case  a 
reportable  condition  or  a  material 
weakness  should  be  reported  in 
accordance  with  paragraph  15  c(2)  of 
this  circular. 

(b)  Review  the  recipient's  system  for 
monitoring  subrecipients  and  obtaining 
and  acting  on  subrecipient  audit  reports. 

(c)  Determine  whether  controls  are  in 
effect  to  ensure  direct  and  indirect  costs 
were  computed  and  billed  in  accordance 
with  the  guidance  provided  in  the 
genera!  requirements  section  of  the 
compliance  supplement  to  this  circular. 

c.  Compliance  Review. 

(1)  The  auditor  shall  determine 
whether  the  recipient  has  complied  with 
laws  and  regulations  that  may  have  a 
direct  and  material  effect  on  any  of  its 
major  federal  programs.  In  addition, 
transactions  selected  for  non-major 
programs  shall  be  tested  for  compliance 
with  federal  laws  and  regulations  that 
apply  to  such  transactions. 

(2)  In  order  to  determine  which  major 
programs  are  to  be  tested  for 
compliance,  recipients  shall  identify,  in 
their  accounts,  all  federal  funds  received 
and  expended  and  the  programs  under 
which  they  were  received.  This  shall 
include  funds  received  directly  from 
federal  agencies,  through  other  state  and 


local  governments  or  other  recipients.  To 
assist  recipients  in  identifying  federal 
awards,  federal  agencies  and  primary 
recipients  shall  provide  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
numbers  to  the  recipients  when  making 
the  awards. 

(3)  The  review  must  include  the 
selection  of  an  adequate  number  of 
transactions  from  each  major  federal 
financial  assistance  program  so  that  the 
auditor  obtains  sufficient  evidence  to 
support  the  opinion  on  compliance 
required  by  paragraph  15c(3)  of  this 
attachment.  The  selection  and  testing  of 
transactions  shall  be  based  on  the 
auditors'  professional  judgment 
considering  such  factors  as  the  amount 
of  expenditures  for  the  program:  the 
newness  of  the  program  or  changes  in 
its  conditions;  prior  experience  with  the 
program  particularly  as  revealed  in 
audits  and  other  evaluations  (e.g.. 
inspections,  program  reviews,  or  system 
reviews  required  by  Federal  Acquisition 
Regulations):  the  extent  to  which  the 
program  is  carried  out  through 
subrecipients;  the  extent  to  which  the 
program  contracts  for  goods  or  services: 
the  level  to  which  the  program  is 
already  subject  to  program  reviews  or 
other  forms  of  independent  oversight: 
the  adequacy  of  the  controls  for  ensuring 
compliance;  the  expectation  of  adherence 
or  lack  of  adherence  to  the  applicable 
laws  and  regulations:  and  the  potential 
impact  of  adverse  findings. 

(4)  In  making  the  test  of  transactions, 
the  auditor  shall  determine  whether: 

—  the  amounts  reported  as 
expenditures  were  for  allowable  services, 
and 

—  the  records  show  that  those  who 
received  services  or  benefits  were 
eligible  to  receive  them. 

(5)  In  addition  to  transaction  testing, 
the  auditor  shall  determine  whether: 

—  matching  requirements,  levels  of 
effort  and  earmarking  limitations  were 
met. 

—  federal  financial  reports  and  claims 
for  advances  and  reimbursement  contain 
information  that  is  supported  by  books 
and  records  from  which  the  basic 
financial  statements  have  been  prepared, 
and 

—  amounts  claimed  or  used  for 
matching  were  determined  in  accordance 
with  1)  OMB  Circular  A-21.  "Cost 
Principles  for  Educational  Institutions": 
2)  matching  or  cost  sharing  requirements 
in  Circular  A-110.  "Uniform 
Requirements  for  Grants  and  Agreements 
with  Institutions  of  Higher  Education. 
Hospitals  and  Other  Non-Profit 
Organizations":  3)  Circular  A-122,  "Cost 
Principles  for  Non-Profit  Organizations"; 

4)  FAR  subpart  31  cost  principles:  and 

5)  other  applicable  cost  principles  or 
regulations. 


(6)  The  principal  compliance 
requirements  of  the  largest  federal 
programs  may  be  ascertained  by 
referring  to  the  "Compliance  Supplement 
for  Single  Audits  of  Educational 
Institutions  and  Other  Non-Profit 
Organizations,"  and  the  "Compliance 
Supplement  for  Single  Audits  of  State 
and  Local  Governments."  issued  by 
OMB  and  available  from  the 
Government  Printing  Office.  For  those 
programs  not  covered  in  the  compliance 
supplements,  the  auditor  should  ascertain 
compliance  requirements  by  reviewing 
the  statutes,  regulations  and  agreements 
governing  individual  programs. 

(7)  Transactions  related  to  other 
awards  that  are  selected  in  connection 
with  examinations  of  financial  statements 
and  evaluations  of  internal  controls  shall 
be  tested  for  compliance  with  federal 
laws  and  regulations  that  apply  to  such 
transactions. 

14.  Illegal  Acts.  If.  during  or  in 
connection  with  the  audit  of  a  non-profit 
institution,  the  auditor  becomes  aware  of 
illegal  acts,  such  acts  shall  be  reported 
in  accordance  with  the  provisions  of  the 
Government  Auditing  Standards. 

15.  Audit  Reports. 

a.  Audit  reports  must  be  prepared  at 
the  completion  of  the  audit. 

b.  The  audit  report  shall  state  that  the 
audit  was  made  in  accordance  with  the 
provisions  of  this  circular. 

c.  The  report  shall  be  made  up  of  at 
least  the  following  three  parts: 

(1)  The  financial  statements  and-a 
schedule  of  federal  awards  and  the 
auditor's  report  on  the  statements  and 
the  schedule.  The  schedule  of  federal 
awards  should  identify  major  programs 
and  show  the  total  expenditures  for  each 
program.  Individual  major  programs 
other  than  research  and  development  and 
student  aid  should  be  listed  by  catalog 
number  as  identified  in  the  Catalog  of 
Federal  Domestic  Assistance. 
Expenditures  for  federal  programs  other 
than  major  programs  shall  be  shown 
under  the  caption  "other  federal 
assistance."  Also,  the  value  of  non-cash 
assistance  such  as  loan  guarantees,  food 
commodities  or  donated  surplus 
properties  or  the  outstanding  balance  of 
loans  should  be  disclosed  in  the 
schedule. 

(2)  A  written  report  of  the 
independent  auditor's  understanding  of 
the  internal  control  structure  and  the 
assessment  of  control  risk.  The  auditor's 
report  should  include  as  a  minimum:  I) 
the  scope  of  the  work  in  obtaining 
understanding  of  the  internal  control 
structure  and  in  assessing  the  control 
risk.  2)  the  non-profit  institution's 
significant  internal  controls  or  control 
structure  including  the  controls 
established  to  ensure  compliance  with 
laws  and  regulations  that  have  a  material 
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impact  on  the  financial  statements  and 
those  that  provide  reasonable  assurance 
that  federal  awards  are  being  managed  in 
compliance  with  applicable  laws  and 
regulations,  and  3)  the  reportable 
conditions,  including  the  identification  of 
material  weaknesses,  identified  as  a 
result  of  the  auditor's  work  in 
understanding  and  assessing  the  control 
risk.  If  the  auditor  limits  his/her 
consideration  of  the  internal  control 
structure  for  any  reason,  the 
circumstances  should  be  disclosed  in  the 
report. 

(3)  The  auditor's  report  on  compliance 
containing: 

—  An  opinion  as  to  whether  each 
major  federal  program  was  being 
administered  in  compliance  with  laws 
and  regulations  applicable  to  the  matters 
described  in  paragraph  13(c)(3)  of  this 
attachment,  including  compliance  with 
laws  and  regulations  pertaining  to 
financial  reports  and  claims  for  advances 
and  reimbursements; 

—  A  statement  of  positive  assurance 
on  those  items  that  were  tested  for 
compliance  and  negative  assurance  on 
those  items  not  tested; 

—  Material  findings  of  non- 
compliance presented  in  their  proper 
perspective: 

•  the  size  of  the  universe  in  number 
of  items  and  dollars, 

•  the  number  and  dollar  amount  of 
transactions  tested  by  the  auditors, 

•  the  number  and  corresponding  dollar 
amount  of  instances  of  non-compliance; 

—  Where  findings  are  specific  to  a 
particular  federal  award,  an  identification 
of  total  amounts  questioned,  if  any,  for 
each  federal  award,  as  a  result  of  non- 
compliance and  the  auditor's 
recommendations  for  necessary 
corrective  action. 


c.  The  three  parts  of  the  audit  report 
may  be  bound  into  a  single  document,  or 
presented  at  the  same  time  as  separate 
documents. 

d.  Non-material  findings  need  not  be 
disclosed  with  the  compliance  report  but 
should  be  reported  in  writing  to  the 
recipient  in  a  separate  communication. 
The  recipient,  in  turn,  should  forward 
the  findings  to  the  federal  grantor 
agencies  or  subgrantor  sources. 

e.  All  fraud  or  illegal  acts  or 
indications  of  such  acts,  including  all 
questioned  costs  found  as  the  result  of 
these  acts  that  auditors  become  aware  of, 
may  be  covered  in  a  separate  written 
report  submitted  in  accordance  with  the 
Government  Auditing  Standards. 

f.  The  auditor's  report  should  disclose 
the  status  of  known  but  uncorrected 
significant  material  findings  and 
recommendations  from  prior  audits  that 
affect  the  current  audit  objective  as 
specified  in  the  Government  Auditing 
Standards. 

g.  In  addition  to  the  audit  report,  the 
recipient  shall  provide  a  report  of  its 
comments  on  the  findings  and 
recommendations  in  the  report,  including 
a  plan  for  corrective  action  taken  or 
planned  and  comments  on  the  status  of 
corrective  action  taken  on  prior  findings. 
If  corrective  action  is  not  necessary,  a 
statement  describing  the  reason  it  is  not 
should  accompany  the  audit  report. 

h.  Copies  of  the  audit  report  shall  be 
submitted  in  accordance  with  the 
reporting  standards  for  financial  audits 
contained  in  the  Government  Auditing 
Standards.  Subrecipient  auditors  shall 
submit  copies  to  recipients  that  provided 
federal  awards.  The  report  shall  be  due 
within  30  days  after  the  completion  of 
the  audit,  but  the  audit  should  be 
completed  and  the  report  submitted  not 


later  than  13  months  after  the  end  of  the 
recipient's  fiscal  year  unless  a  longer 
period  is  agreed  to  with  the  cognizant  or 
oversight  agency. 

i.  Recipients  of  more  than  S  100,000  in 
federal  awards  shall  submit  one  copy  of 
the  audit  report  within  30  days  after 
issuance  to  a  central  clearinghouse  to  be 
designated  by  the  Office  of  Management 
and  Budget.  The  clearinghouse  will  keep 
completed  audit  reports  on  file. 

j.  Recipients  shall  keep  audit  reports, 
including  subrecipient  reports,  on  file  for 
three  years  from  their  issuance. 

16.  Audit  Resolution. 

a.  As  provided  in  paragraph  3,  the 
cognizant  agency  shall  be  responsible  for 
ensuring  the  resolution  of  audit  findings 
that  affect  the  programs  of  more  than 
one  federal  agency.  Resolution  of 
findings  that  relate  to  the  programs  of  a 
single  federal  agency  will  be  the 
responsibility  of  the  recipient  and  the 
agency.  Alternate  arrangements  may  be 
made  on  case-by-case  basis  by 
agreement  among  the  agencies 
concerned. 

b.  A  management  decision  shall  be 
made  within  six  months  after  receipt  of 
the  report  by  the  federal  agencies 
responsible  for  audit  resolution. 
Corrective  action  should  proceed  as 
rapidly  as  possible. 

17.  Audit  Workpapers  and  Reports. 
Workpapers  and  reports  shall  be  retained 
for  a  minimum  of  three  years  from  the 
date  of  the  audit  report,  unless  the 
auditor  is  notified  in  writing  b'y  the 
cognizant  agency  to  extend  the  retention 
period.  Audit  workpapers  shall  be  made 
available  upon  request  to  the  cognizant 
agency  or  its  designee  or  the  General 
Accounting  Office,  at  the  completion  of 
the  audit. 
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Primary/Secondary  Procurement  Coordination 


Provisions  for  notification  of  budget  information  for  new  programs  and  amendments  to  secondary 
governmental  purchasing  agencies  are  set  forth  at  808  CMR  1 .09:  (2)  (a)  and  808  CMR  1.11:  (2).  For 
innual  budget  renegotiations  under  808  CMR  1.07  EOHHS  requires  that  providers  and  primary  purchasing 
igencies  also  provide  advance  notice  to  known  secondary  purchasing  agencies,  so  that  they  can  have  input 
n  the  budget  development  process  .  Final  responsibility  for  rate  negotiation  remains  with  the  primary 
Durchasing  agency.  Secondary  EOHHS  purchasing  agencies  must  adhere  to  the  contract  provisions 
jstablished  with  the  primary  purchasing  agencies. 

Cost  Reimbursement 


EOHHS  strongly  discourages  the  use  of  cost  reimbursement  procurement,  except  under  certain  limited 
:ircumstances,  as  established  by  808  CMR  1.06  (3).  The  cost  reimbursement  program  must  be  available 
for  purchase  exclusively  by  the  governmental  unit.  This  should  be  interpreted  by  EOHHS  purchasing 
agencies  to  prohibit  cost  reimbursement  procurement  for  programs  which  receive  other  support  from 
Medicaid,  third  party  payers,  or  other  governmental  and  non-governmental  unit  rate  purchasers  (excluding 
client  sliding  fees,  donations/grants,  or  client  resources  such  as  rent  payments  and  food  stamps).  The 
billing,  under  cost  reimbursement  contracts,  of  indirect  costs  or  activities  which  are  already  indirectly 
reimbursed  through  out-patient  class  rates  or  similar  direct  service  rates,  is  also  prohibited. 


Program  Budget  Amendments 


The  following  guidance  is  provided  to  supplement  the  guidelines  for  budget  adjustments  set  forth  at  808 
CMR  1.11. 


For  negotiated  unit  rate  contracts,  EOHHS  purchasing  agencies  should  treat  a  variance  in  operating  costs 
or  offsetting  support  which  results  in  a  substantial  net  change  to  Unit  Rate  Calculation  Page  line  3  (Net 
Reimbursable  Adjusted  Expense)  as  a  "substantial  difference"  requiring  budget  review  and  amendment 
where  appropriate.  The  provider  is  responsible  for  notifying  the  purchasing  agency  and  the  budget  should 
be  amended  and  the  price/. maximum  obligation  adjusted  accordingly. 

For  cost  reimbursement  contracts,  formal  amendments  are  not  required  where  the  maximum  obligation  is 
not  increased  and  variances  between  cost  categories  (as  set  forth  in  applicable  Program  Budget  Form  lines) 
do  not  exceed  ten  percent.  However,  for  invoicing  and  audit  trail  purposes,  all  agreed-upon  changes  to 
line  items  should  be  documented  in  writing  and  retained  at  both  provider  and  purchasing  agency  offices  for 
subsequent  review. 

Agencies  and  providers  also  should  consider  executing  amendments  whenever  possible  to  obviate  the  need 
for  retroactive  recovery  action  pursuant  to  808  CMR  1.19  (3),  Non-Profit  Maintenance  Expense. 
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TO:    Interested  Parties 

FROM:    Michael  Kan,  Assistant  Commissioner  ' 
Division  of  Purchased  Services 


Tel:  (617)727-7500 
TDD  (617)  727-2716 
Fax:  (617)  727-4527 


DATE:    May  28,  1996 

RE:    Policy  Guidance/Regulatory  Interpretation  of  808  CMR  1 . 1 5(24) 
Salaries  of  Officers  and  Managers 
Effective  July  1,  1995 

This  memorandum  updates  and  supersedes  the  last  guidance  issued  by  DPS  on  this 
subject,  dated  September  16,  1994. 


Effective  July  1,  1995,  the  salaries  of  officers  and  managers  shall  be  nonreimbursable 
under  Division  of  Purchased  Services  regulation  808  CMR  1.15  (24)  to  the  extent  that  they 
exceed  an  annual  rate  of  $81,423.  If  a  provider  has  implemented  an  employee  performance 
evaluation  system,  additional  reimbursement  may  be  allowable  as  further  described  below. 


Reimbursement  Limitations  for  Officers  and  Managers 


Condition 

Maximum  Rate 

Provider  has  no  written  performance  evaluation  system  in  place 

$81,423 

Provider  has  no  written  performance  evaluation  system  in  place  and  the 
officer  or  manager's  most  recent  rating  is  equivalent  to: 

provider's  lowest  rating/does  not  meet  standards/needs  improvement 

$81,423 

provider's  second  lowest  rating/meets  standards/adequate 

$85,545 

provider's  second  highest  rating/meritorious 

$89,001 

provider's  highest  rating/outstanding 

$91,617 

Providers  must  maintain  documentation  justifying  the  selection  of  a  reimbursement  rate 
in  excess  of  $81,423.00.  Where  officers  and  managers  devote  less  than  full  time  to  state 
programs,  the  level  of  reimbursement  should  be  prorated  accordingly.  See  808  CMR  1.15  (24). 
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Participants  in  recent  UFR  training  sessions  have  raised  a  number  of  questions  that  we  will 
attempt  to  address,  regarding  audit  and  administrative  issues  in  the  UFR  preparation.  The 
following  questions  and  answers  have  been  prepared  from  questions  frequently  asked.  The 
purpose  is  to  provide  clarification  and  additional  practical  working  guidance  to  those 
participating  in  the  purchase  of  service  system.  We  will  be  forwarding  other  clarifications  in 
the  future  as  additional  issues  are  brought  to  our  attention. 

1.  Are  the  Division  of  Purchased  Services  (DPS)  nonreimbursable  cost  provisions  in 
regulation  808  CMR  1.15  applicable  to  programs  supported  by  funding  from 
special  education  unit  rate  payments  and  negotiated  unit  rate  contracts  and 
agreements? 

Yes:  Special  education  and  negotiated  unit  rates  that  are  utilized  for  the  purchase  of 
social  services  are  subject  to  the  nonreimbursable  cost  provisions  of  regulation  808 
CMR  1.15.  Special  education  and  negotiated  unit  rates,  unlike  traditional  fee-for- 
service  unit  rates  such  as  Medicaid  (class  rates),  are  reimbursements  for  attained 
performance  and  resource  usage  previously  identified  in  an  amendable  program  budget. 
The  fiscal  year  1994  UFR  Auditor's  Compliance  Supplement  provides  extensive 
guidance  concerning  the  establishment  of  reimbursement  and  contractual  and  regulatory 
requirements  beginning  on  page  12  in  the  Suggested  Areas  of  Compliance  Testing 
section. 

2.  Why  does  DPS  communicate  directly  with  provider  organizations  conceniing  some 
UFR  reporting  deficiencies? 

The  UFR  Audit  and  Preparation  Manual  (KEY  CONCEPTS)  and  DPS  training 
programs  have  always  stressed  the  respective  responsibilities  of  the  independent  auditor 
and  management  concerning  the  UFR  financial  statements  and  supplemental 
information.  This  guidance  is  consistent  with  generally  accepted  auditing  standards 
(GAAS)  and  generally  accepted  government  auditing  standards  (GAGAS).  These 
auditing  standards  provide  that  preparation  of  the  financial  statements  and  supplemental 
information  is  management's  responsibility,  and  the  auditor's  responsibility  is  to  audit 
and  express  an  opinion  on  certain  of  the  financial  statements  that  are  considered 
necessary  for  presentation  of  financial  position  and  the  results  of  operations  and  changes 
in  fund  balances  in  conformity  with  generally  accepted  accounting  principles  (GAAP). 
Accordingly,  issues  concerning  the  reporting  of  deficiencies  related  to  GAAP,  GAAS 
and  GAGAS  potentially  affecting  the  opinions  and  assurances  made  by  the  auditor  in 
auditor's  reports  are  referred  to  the  independent  auditor.  Other  reporting  issues  such  as 
failure  to  secure  appropriate  audit  services  and  to  prepare  or  adequately  prepare 
supplemental  letters  and  schedules  are  referred  to  the  provider. 
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3.  Do  independent  auditors  from  the  Office  of  the  State  Auditor  employ  different 
standards  of  materiality  and  significance  when  conducting  and  reporting  on 
GAGAS  audits  than  do  independent  auditors  employed  by  public  accounting  firms? 

No:  All  independent  auditors  conducting  and  reporting  on  GAGAS  audits  must  exercise 
due  professional  care  (sound  judgment)  and  consider  materiality  and/or  significance  as 
required  in  the  third  general  standard  of  the  1988  revision  of  GAGAS.  This  care  and 
consideration  must  be  applied  when  planning  the  audit  and  in  selecting  the  methodology 
and  designing  audit  tests  and  procedures,  as  well  as  in  deciding  whether  a  matter 
requires  disclosure  in  an  audit  report  (similar  provisions  are  contained  in  the  third 
general  standard  and  field  work  standards  of  the  1994  revision  of  GAGAS,  which  must 
be  used  for  UFR  audits  of  periods  ending  on  or  after  January  1 ,  1995).  The  standard 
indicates  that  professional  judgment  must  be  used  in  decisions  concerning  quantitative 
and  qualitative  criteria  for  detennining  materiality  and  significance.  The  materiality 
level  and/or  threshold  of  acceptable  risk  may  be  lower  in  GAGAS  audits  than  similar- 
type  audits  in  the  private  sector.  The  professional  judgment  used  in  vulnerability  and 
risk  assessments  employed  by  governmental  independent  auditors  has  traditionally 
placed  great  emphasis  on  qualitative  criteria  resulting  in  lower  materiality  thresholds  for 
selecting  methodology  and  designing  audit  tests  and  procedures  and  deciding  whether  a 
matter  requires  disclosure.  These  lower  materiality  thresholds  are  different  from  what 
public  accountants  are  accustomed  to  (see  question  4  for  related  issue).  The  fiscal  year 
1994  UFR  Auditor's  Compliance  Supplement  provides  further  information  on  pages 
four  through  ten  concerning  materiality/significance  and  sensitivity  and  risk  and 
vulnerability  assessments  in  GAGAS  audits. 

4.  Are  there  different  reporting  requirements  for  internal  control  and  noncompliance 
deficiencies  when  performance  audit  standards  of  GAGAS  are  used  by 
governmental  agencies  like  the  Office  of  the  State  Auditor  rather  than  the  financial 
audit  standards  of  GAGAS  that  are  used  to  audit  the  UFR? 

Recent  audits  of  providers  by  the  Office  of  the  State  Auditor  have  assessed  the 
provider's  performance  regarding  economy  and  efficiency  of  operations  and  attainment 
of  program  outcomes.  The  1988  revision  of  GAGAS  (yellow  book)  lists  nine  examples 
of  the  types  of  issues  related  to  performance  audits  that  the  Office  of  the  State  Auditor 
has  considered  when  conducting  performance  audits  of  providers  as  follows:  Is  the 
entity  following  sound  procurement  practices?  is  the  entity  acquiring  appropriate  type, 
quality,  and  amount  of  resources  when  needed  at  the  lowest  cost?  is  the  entity 
complying  with  requirements  of  laws  and  regulations  that  could  significantly  affect  the 
acquisition,  protection  and  use  of  the  entity's  resources?  is  the  entity  avoiding 
duplication  of  effort  by  employees  and  work  that  serves  little  or  no  purpose?  is  the 
entity  avoiding  idleness  and  overstaffing?  is  the  entity  using  the  minimum  amount  of 
resources  (staff,  equipment,  and  facilities)  in  producing  or  delivering  the  appropriate 
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quantity  and  quality  of  goods  or  services  in  a  timely  manner?  is  the  entity  complying 
with  requirements  of  laws  and  regulations  that  could  significantly  affect  acquisition, 
protection,  and  use  of  the  entity's  resources?  and  has  the  entity  an  adequate  system  for 
measuring  and  reporting  performance  on  economy  and  efficiency? 

INTERNAL  CONTROLS: 

The  performance  audit  standards  of  GAGAS  require  the  Office  of  the  State  Auditor  to 
identify  any  significant  weaknesses  (generally  the  importance  in  relation  to  a  problem 
the  auditor  identifies)  in  the  internal  controls  found  during  the  audit.  The  field  work  and 
reporting  performance  audit  standards  of  GAGAS  require  the  Office  of  the  State  Auditor 
to  review  and  report  on  any  significant  weaknesses  in  the  internal  controls  for 
accounting  and  administrative  functions  established  to  ensure  economic  and  efficient 
performance.  The  financial  audit  standards  of  the  yellow  book  (used  for  most  of  the 
UFR  audit)  requires  that  reportable  conditions  in  the  entity's  internal  control  structure 
that  are  considered  material  weaknesses  or  that  represent  significant  deficiencies  in  the 
design  or  operation  of  the  internal  control  structure  must  be  reported.  The  yellow  book 
stresses  that  an  understanding  of  internal  controls  to  ensure  compliance  with  laws  and 
regulations  must  be  obtained.  The  fiscal  year  1994  UFR  Auditor's  Compliance 
Supplement  highlights  many  compliance  requirements  related  to  items  in  the  suggested 
area  of  the  compliance  testing  section  beginning  on  page  twelve.  Many  of  these 
compliance  requirements  are  the  same  issues  that  the  Office  of  the  State  Auditor  must 
review  and  report  on  when  assessing  internal  controls  in  conjunction  with  a  performance 
audit  of  a  provider's  economy  and  efficiency  and  performance. 

NONCOMPLIANCE:  - 
The  performance  audit  standards  of  GAGAS  require  the  Office  of  the  State  Auditor  to 
report  all  significant  instances  of  noncompliance  found  during  or  in  connection  with  the 
audit,  even  those  not  resulting  in  a  legal  liability.  In  addition,  the  Office  of  the  State 
Auditor  must  also  report  all  significant  instances  of  abuse  (furnishing  excessive  services 
to  beneficiaries  or  performing  what  may  be  considered  improper  practices,  none  of 
which  involves  noncompliance  with  laws  and  regulations)  as  part  of  the  performance 
audit.  Audit  findings  concerning  significant  issues  of  abuse  generally  note  that  the 
abusive  condition  is  not  prohibited  by  law  or  regulation  and  recommend  that  an  abusive 
condition  be  considered  for  inclusion  into  law  or  regulation.  The  Office  of  the  State 
Auditor  is  required  to  assess  compliance  with  laws  and  regulations  when  necessary  to 
satisfy  the  audit  objectives.  The  Office  of  the  State  Auditor,  in  accordance  with  the 
field  work  standards  for  performance  audits,  would  examine  compliance  with  laws  and 
regulations  that  could  significantly  affect  the  acquisition,  protection,  and  use  of  the 
provider's  resources,  and  the  quantity,  quality,  timeliness,  and  cost  of  the  services  it 
produces  and  delivers  when  conducting  a  performance  audit  of  a  provider's  economy 
and  efficiency  and  performance. 
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The  1988  revision  of  the  financial  audit  standards  of  the  yellow  book  that  is  used  for 
most  of  the  audit  of  the  UFR  requires  that  all  material  instances  of  noncompliance 
related  to  the  entity's  financial  statements  or  the  program,  award,  claim,  fund,  or  group 
of  accounts  being  audited  must  be  reported.  In  addition,  several  instances  of 
noncompliance  that  separately  may  not  be  material,  but  cumulatively  could  have  a 
material  effect  on  the  financial  statements  must  be  reported.  All  material  instances  of 
noncompliance  related  to  a  program  of  the  UFR  must  be  reported  because  the  statement 
of  functional  expenses  reports  activity  by  program  and  it  is  a  basic  financial  statement  of 
the  UFR.  Further,  the  field  work  standards  of  the  1988  revision  of  the  yellow  book  also 
indicate  that  the  auditor  must  assess  the  risk  of  noncompliance  with  laws  and  regulations 
occurring  and  having  a  direct  and  material  effect  on  the  financial  statements.  The  field 
work  standards  of  the  1994  revision  of  the  yellow  book,  which  must  be  used  for  UFR 
audits  of  periods  ending  on  or  after  January  1,  1995,  extend  these  provisions  to  include 
material  indirect  effect  on  the  financial  statements.  The  new  1994  revision  also  includes 
an  additional  standard  that  the  audit  is  designed  to  provide  reasonable  assurance  of 
detecting  material  misstatements  resulting  from  noncompliance  with  provisions  of 
contracts  or  grant  agreements  that  have  a  direct  and  material  effect  on  the  determination 
of  financial  statement  amounts.  The  fiscal  year  1994  UFR  Auditor's  Compliance 
Supplement  highlights  many  compliance  requirements,  in  the  Suggested  Area  of 
Compliance  Testing  section  beginning  on  page  twelve,  that  could  have  a  material  effect 
on  the  UFR  financial  statements  that  include  the  programs  reported  in  the  statement  of 
functional  expenses.  Many  of  these  compliance  requirements  are  the  same  issues  that 
the  Office  of  the  State  Auditor  reviews  and  reports  on  when  examining  compliance  with 
laws  and  regulations  that  could  significantly  affect  the  acquisition,  protection,  and  use  of 
the  provider's  resources,  and  the  quantity,  quality,  timeliness,  and  cost  of  the  service's  it 
produces  and  delivers  as  part  of  a  audit  of  a  providers  economy  and  efficiency  and 
performance. 

5.  Should  any  of  the  performance  audit  standards  of  GAGAS  be  followed  when 
conducting  an  audit  of  the  UFR? 

Chapter  two  of  the  1988  and  1994  revision  of  the  yellow  book  indicates  that  auditors 
should  follow  the  standards  that  are  applicable  to  the  individual  objectives  of  the  audit. 
Audits  may  have  a  combination  of  financial  and  performance  audit  objectives  or  may 
have  objectives  limited  to  only  some  aspects  of  one  audit  type.  For  example,  auditors 
conduct  audits  of  government  contracts  and  grants  with  private  sector  organizations,  as 
well  as  government  and  nonprofit  organizations,  that  often  include  both  financial  and 
performance  objectives.  The  reporting  standards  for  financial  audits  of  GAGAS 
concerning  reporting  on  noncompliance  and  internal  controls  indicate  that  in  presenting 
the  findings,  the  auditor  must  follow  the  report  content  and  presentation  standards  of  the 
performance  audit  standards  for  reporting,  as  appropriate.  The  applicable  sections  of 
these  standards  are  as  follows:  report  contents  standards  -  objectives,  scope,  and 
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methodology,  audit  findings  and  conclusions  and  cause  and  recommendation  (audit 
results),  and  views  of  responsible  officials;  report  presentation  standard  -  complete, 
accurate,  objective,  convincing,  clear  and  concise.  This  requirement  includes  all  of  the 
reporting  standards  for  performance  audits  except  for  the  requirements  concerning 
statement  on  auditing  standards,  internal  controls,  compliance  with  laws  and  regulations 
and  the  report  distribution  standards.  It  may  be  necessary  to  follow  certain  field  work 
standards  for  performance  audits  while  conducting  an  audit  of  the  UFR  in  that  many  of 
the  regulatory  and  contractual  requirements  relate  to  economy  and  efficiency  and 
performance  issues  that  may  have  a  direct  and  material  effect  on  the  determination  of 
financial  amounts  in  the  financial  statements.  Economy  and  efficiency  and  performance 
issues  are  generally  related  to  performance  audit  activity  and  the  standards  for 
performance  audits  rather  than  to  financial  statement  audits.  The  1994  UFR  Auditor's 
Compliance  Supplement  provides  guidance  and  criteria  concerning  many  of  these 
regulatory  and  contractual  requirements  that  could  have  a  direct  and  material  effect  on 
the  financial  statements.  The  audit  objectives  concerning  requirements  associated  with 
economy  and  efficiency  and  performance  may  require,  as  appropriate,  that  the  planning, 
legal  and  regulatory  requirements,  internal  control  and  evidence  field  work  standards  for 
performance  audits  be  followed. 

6.  What  would  the  end-of-the-year  entry  for  surplus  revenues  that  are  subject  to  the 
DPS  Not-for-Profit  Surplus  Revenue  Retention  Policy  be? 

The  provider  should  follow  the  customary  practice  of  transferring  the  surplus  funds  to 
the  unrestricted  fund  balance  at  the  end  of  the  year.  Surplus  funds  that  are  under  the  _ 
5  %  threshold  must  be  segregated  from  the  funds  that  are  over  5  %  (and  which  are 
subject  to  recoupment)  in  the  fund  balance.  Segregating  the  funds  permits  the  provider 
to  report  the  accumulated  value  of  the  surplus  funds  under  the  threshold  as  the  surplus 
fund  pool  in  the  notes  to  the  financial  statements,  and  the  surplus  funds  over  the 
threshold  as  a  liability  to  the  Commonwealth  on  the  balance  sheet. 

7.  What  is  considered  adequate  evidence  for  the  questions  asked  about  the 
independent  auditor  on  the  UFR  Audit  Services  Checklist  &  Certification? 

A  positive  statement  in  a  letter  from  the  auditor  afrn-ming  that  the  auditor  has  met  all  the 
training  requirements,  experience  and  qualifications  noted  in  the  checklist  is  considered 
adequate  evidence. 
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8.  Are  employees  of  provider  organizations  that  are  related  by  family  relationship  to 
members  of  the  provider's  board  of  directors  considered  related  parties? 

No:  Related  party  transactions  and  relationships,  as  governed  by  DPS  regulations,  are 
transactions  made  between  the  provider  and  directors,  stockholders  and  external 
individuals  and  entities.  Provider  employees  are  considered  internal  individuals  and  are 
not  subject  to  the  DPS  related  party  provisions;  though,  a  related  party  relationship 
would  exist  if  the  transaction  related  to  a  situation  where  the  employee  is  acting  as  a 
representative  of  an  external  entity  or  as  an  independent  contractor  or  consultant. 
However,  potential  conflict  of  interest  and  nepotism  situations  could  exist  when 
employees  that  set  policy  and  are  in  a  position  of  responsibility  are  related  to  board 
members.  Nepotism  is  not  in  keeping  with  the  principles  for  good  internal  controls. 

9.  Does  DPS  charge  a  fee  for  attending  UFR  training  sessions? 

No:  A  fee  has  never  been  charged  for  a  DPS  UFR  training  session.  However,  DPS  is 
considering,  in  conjunction  with  other  organizations,  conducting  future  training  sessions 
at  a  commercial  facility  and  providing  a  light  lunch.  This  of  course  would  require  DPS 
to  charge  a  fee  to  defray  costs  for  providing  these  additional  amenities. 

10.  What  procedures  should  be  followed  when  surplus  funds  are  accrued  in  a  cost 
reimbursement  contract? 

Cost  reimbursement  is  defined  as:  A  payment  arrangement  under  which  the  purchasing 
agency  reimburses  the  provider  for  budgeted  costs  actually  incurred  in  rendering  the 
services  specified  in  the  agreement,  up  to  a  stated  maximum  obligation.  State  finance 
law  does  not  permit  provider  organizations  to  retain  any  portion  of  surplus  funds 
generated  through  overbilling  in  cost  reimbursement  contracts.  This  provision  also 
prevents  purchasing  agencies  of  the  Commonwealth  from  establishing  any  method  of 
resolution  other  than  a  scheduled  repayment  plan  to  recover  surplus  funds  in  a  cost 
reimbursement  contract.  The  DPS  Audit  Resolution  Policy  indicates  that  when  expenses 
are  undocumented  in  cost  reimbursement  contracts,  other  evidence,  in  the  form  of 
alternate  documentation,  cannot  be  considered  and  recovery  of  funds  is  appropriate  as  a 
basis  of  resolution.  To  avoid  overbilling  in  cost  reimbursement  contracts,  providers 
should  reconcile  any  payments  made  for  budgeted  expenses  with  the  actual  expenses 
incurred  before  submitting  the  final  payment  voucher  for  the  year.  The  last  month's 
billing  can  then  be  adjusted  accordingly  and  no  surplus  funds  will  remain  that  would  be 
subject  to  an  audit  finding.  The  independent  auditor  should,  as  part  of  the  tests  on 
compliance  with  laws  and  regulations  and  internal  control,  write  an  audit  finding  in  the 
report  on  compliance  when  overbilling  is  detected  and  write  a  finding  in  the  report  on 
internal  control  concerning  the  material  weakness  that  permitted  the  overbilling  to  occur. 
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11.  What  procedures  should  an  independent  auditor  and  provider  follow  when  state  or 
federal  nonreimbursable  costs  are  incurred  in  a  program  that  is  subject  to  DPS 
reimbursement  provisions  and  the  provider  does  not  have  an  adequate  level  of 
unrestricted  or  donor  restricted  revenues  that  was  earned  in  prior  reporting 
periods,  borrowed  funds  or  revenues  not  derived  from  public  funds  to  defray  the 
nonreimbursable  costs? 

The  independent  auditor  should,  as  part  of  the  tests  on  compliance  with  laws  and 
regulations  and  internal  control,  write  an  audit  finding  in  the  report  on  compliance  if 
oveit)illing  is  detected  because  support  that  does  not  include  public  funds  was  not 
available  to  defray  nonreimbursable  costs,  and  a  finding  in  the  report  on  internal  control 
should  also  be  written  concerning  the  material  weakness  that  permitted  the  overbilling  to 
occur.  The  provider  should  report  on  schedule  B-l  of  the  UFR  that  there  was  no 
support,  not  derived  from  public  funds,  available  to  defray  the  nonreimbursable  costs 
and  work  with  Commonwealth  purchasing  agencies  to  adequately  resolve  the  oveit>illing 
and  internal  control  findings  using  the  DPS  Audit  Resolution  Policy. 


12.  What  appeal  process  or  input  does  the  provider  have  when  the  Office  of  the  State 
Auditor  or  the  providers'  independent  auditor  writes  a  compliance  or  internal 
control  finding  that  the  provider  does  not  agree  with  ? 

All  audits  of  the  Office  of  the  State  Auditor  and  all  audits  of  the  UFR,  that  contain  — 
findings,  are  conducted  in  accordance  with  GAGAS.  These  standards  require  that 
sufficient,  competent,  relevant  evidence  must  be  obtained  to  afford  a  reasonable  basis 
for  the  auditors'  judgments  and  conclusions  regarding  the  provider,  program,  activity, 
or  function  under  audit.  The  provider  has  the  ability  to  provide  the  independent  auditor 
representing  the  Office  of  the  State  Auditor  with  any  available  evidence  to  modify  or 
change  the  auditor's  judgments  and  conclusions.  In  addition,  the  standards  also  require 
that  the  auditor's  report  include  the  pertinent  views  of  responsible  officials  of  the 
provider  (usually  in  the  finding)  concerning  the  auditor's  findings,  conclusions,  and 
recommendations,  and  what  corrective  action  is  planned. 

Further,  the  standards  also  require  that  audit  reports  are  to  be  submitted  by  the  audit 
organization  to  the  appropriate  officials  of  the  provider  and  to  the  appropriate  office  of 
the  organization  requiring  or  arranging  for  the  audit  (at  times  DPS  and  state  purchasing 
agencies).  Copies  of  the  reports  must  also  be  sent  to  other  officials  who  have  legal 
oversight  authority  or  who  may  be  responsible  for  taking  action.  For  purchase  of 
service  related  issues,  state  purchasing  agencies  have  primary  responsibility  for  taking 
action  and  DPS  has  oversight  responsibility.  The  DPS  Audit  Resolution  Policy  has  been 
established  pursuant  to  this  oversight  responsibility  and  the  need  for  DPS  to  adhere  to 
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the  standards  of  GAGAS.  All  audits  by  independent  auditors  from  the  Office  of  the 
State  Auditor,  federal  government  and  public  accounting  firms  auditing  the  UFR  of 
provider  organizations  that  receive  state  or  federal  funding  from  the  Commonwealth 
must  be  resolved  using  the  DPS  Audit  Resolution  Policy.  This  policy  requires  the 
provider's  principal  purchasing  agency  (PPA)  of  the  Commonwealth  to  enter  into  a 
written  corrective  action  plan  (CAP)  to  resolve  the  deficiencies  related  to  the  purchased 
services.  The  PPA  must  review  the  audit  findings  (resulting  from  testing  and  reporting 
compliance  with  the  existing  standards  in  the  auditor's  reports)  containing  the  provider's 
views  and  any  additional  views  (the  provider  organization's  response  to  auditor's  report 
in  the  UFR)  or  evidence  furnished  by  the  provider  that  could  potentially  affect  the 
finding  prior  to  resolving  the  finding.  Any  additional  evidence  furnished  by  the 
provider  to  the  PPA  must  be  evaluated  for  sufficiency  and  relevance  to  the  findings. 
Prior  to  the  PPA  making  a  resolution  determination  concerning  the  finding,  the  PPA 
must  also  furnish  the  independent  auditor  with  the  additional  evidence  for  the  purpose  of 
deteimining  if  the  auditor's  judgments  and  conclusions  should  be  modified  or  changed. 


13.  What  responsibility  does  a  provider  and  its  independent  auditor  have  concerning 
surplus  funds  accrued  through  social  service  contracting  with  the  Commonwealth 
prior  to  fiscal  year  1993? 

The  Commonwealth's  Surplus  Revenue  Retention  Policy  for  unit  rate  contracting  will 
administratively  commence  by  utilizing  the  fiscal  year  1993  UFR.  Surplus  revenues 
accrued  in  programs  receiving  Commonwealth  unit  rate  funding  prior  to  fiscal  year  1993 
will  not  be  analyzed.  Providers  that  have  been  carrying  a  liability  to  the  Commonwealth 
as  a  result  of  unit  rate  contracting  may  write  off  the  liabilities.  Surplus  revenues 
through  cost  reimbursement  contracting  with  the  Commonwealth,  regardless  of  when 
they  were  accrued,  must  be  treated  as  a  liability  to  the  Commonwealth  and  are  subject  to 
recoupment.  The  independent  auditor  should  follow  the  guidance  in  question  10  above 
concerning  testing  and  reporting  on  compliance  with  laws  and  regulations  for  overkilling 
in  a  cost  reimbursement  contract  if  the  provider  has  disclosed  in  the  notes  to  the 
financial  statements  a  liability  to  the  Commonwealth  derived  from  surplus  funds  accrued 
in  cost  reimbursement  contracts. 


14.  Does  the  bureau  of  audit  utilize  the  telephone  to  notify  providers  and  independent 
auditors  about  UFR  filing  deficiencies  or  to  provide  UFR  filing  guidance? 

Yes:  The  bureau  of  audit  attempts  to  notify  providers  and  independent  auditors  about 
deficiency  items  requiring  limited  explanation  over  the  telephone.  Staff  of  the  bureau  of 
audit  spend  a  substantial  portion  of  their  work  day  providing  guidance  on  the  telephone 
to  providers  and  independent  auditors  concerning  issues  related  to  the  filing 
requirements  of  the  UFR. 
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15.  Why  is  it  that  no  opinion  is  rendered  in  the  independent  auditor's  reports  of 
performance  audits  conducted  by  the  Office  of  State  Auditor  in  accordance  with 
the  performance  standards  of  GAGAS? 

Generally,  at  the  completion  of  a  performance  audit  the  auditor  does  not  express  an 
opinion  on  the  overall  performance  of  the  provider;  therefore,  the  performance  audit 
standards  of  GAGAS  do  not  contemplate  that  the  auditor  will  be  called  upon  to  give 
such  an  opinion.  Rather,  the  auditor  would  report  findings  and  conclusions  on  the 
extent  of  adequacy  of  performance,  and  on  specific  processes,  methods,  and  internal 
controls  (including  compliance  with  laws  and  regulations)  that  can  be  made  more 
efficient  or  effective.  If  potential  for  improvement  is  found,  the  auditor  would 
recommend  appropriate  corrective  action. 

Additional  questions  are  welcomed  by  DPS.  Questions  may  be  forwarded  to  the 
Director,  Bureau  of  Audit  at  the  following  address: 

Executive  Office  for  Administration  &  Finance 
Department  of  Procurement  &  General  Services 
Division  Of  Purchased  Services 
One  Ashburton  Place,  Room  1017 
Boston,  Massachusetts  02108 
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This  is  the  second  installment  of  commonly  asked  questions  and  answers 
concerning  the  audit  and  preparation  of  the  Uniform  Financial  Statements  and 
Independent  Auditor's  Report  (UFR).  As  was  the  case  with  the  August  1994 
publication  of  Questions  and  Answers,  the  purpose  of  this  document  is  to  provide 
answers  to  commonly  asked  questions  and  additional,  practical  guidance  to 
individuals  working  in  the  purchase-of-service  system.  While  this  document  will 
assist  in  the  preparation  and  audit  of  the  UFR  it  also  should  help  providers  in 
making  decisions  relating  to  their  operations.  We  will  be  forwarding  additional 
information  in  the  future  as  issues  are  brought  to  our  attention. 

1.    What  are  the  most  common  UFR  filing  deficiencies? 

The  most  common  UFR  filing  deficiencies  are  the  deficiencies  classified  as 
minimum  filing  deficiencies.  Minimum  filing  deficiencies  are  failures  to 
meet  the  minimum  filing  requirements  of  the  Division  of  Purchased 
Services  (DPS)  and  the  provisions  of  OMB  Circular  A- 133,  if  applicable. 
Filings  containing  these  deficiencies  require  correction  by  the  provider 
and/or  independent  auditor  and  resubmission  of  one  or  more  statements, 
schedules  or  reports.  Examples  of  the  types  of  deficiencies  in  this 
category  include  failure  to  meet  the  items  noted  in  the  UFR  Preparation 
and  Audit  Checklist  that  is  included  in  the  1994  UFR  Audit  and 
Preparation  Manual  as  follows: 

•   One  or  more  of  the  following  elements  of  the  UFR  have  not  been  filed  as 
required: 

0   UFR  Cover  Page  (must  always  be  filed). 

0   Auditor's  Reports  (at  least  3  for  audited  Financial  Statements  and  1 
for  reviewed  Financial  Statements) 

0   Balance  Sheet 

0  Statement  of  Revenue  and  Expenses  and  Changes  in  Fund  Balances 
0  Statement  of  Functional  Expenses 
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0  Notes  to  the  Financial  Statements 

0   Schedule  of  Federal  Financial  Assistance  and  appropriate  OMB 
Circular  A- 133  Auditor's  Reports  (if  required) 

0  Board  of  Directors'  Acknowledgment  Letter 

•  OMB  Circular  A-133  audit  was  not  conducted  when  required. 

•  Audit  was  not  conducted  in  accordance  with  generally  accepted 
government  auditing  standards  (GAGAS). 

•  Supplemental  information  paragraph  was  not  included  in  Independent 
Auditor's  Report  or  separate  report  as  required  by  Auditing  Standards 
SAS  29  and  52. 

•  Independent  Auditor's  Reports  did  not  meet  reporting  standards  of 
Generally  Accepted  Auditing  Standards. 

•  Information  in  supplemental  schedules  does  not  reconcile  and  is  not  in 
agreement  with  the  basic  financial  statements. 

•  Independent  auditor  did  not  opine,  when  required,  on  the  Statement  of 
Functional  Expenses. 

•  Financial  statements  were  not  prepared  m  accordance  with  the  AICPA 
Audit  Guide  for  Voluntary  Health  and  Welfare  Organizations,  as  required 
by  808  CMR  1 .00  and  General  Conditions  of  the  Master  Agreement. 

•  Admrni  strati  on  (Management  and  General)  costs  were  not  reported  in  the 
administration  column  but  rather  m  the  program  columns  as  direct  program 
costs. 

•  Full-tune  Equivalents  (hi  ts)  were  not  reported  as  required. 

•  The  program  number  that  was  used  on  the  Service  Contract  cover  page 
and  the  Attachment  B  program  budget  was  not  used  consistently  for 
reporting  program  activity  in  the  UFR. 

•  UFR  Audit  Services  Checklist  &  Certification  Form  was  not  completed  by 
the  provider  and  filed  along  with  the  UFR. 
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•  The  appropriate  representative  of  the  provider's  independent  auditor  of  the 
UFR  did  not  attend  the  riling  year's  UFR  training  session. 

•  The  auditor's  management  letters  containing  nonreportable  conditions  in 
the  internal  control  structure  and  nonmatenal  instances  of  noncompliance 
that  were  referred  to  in  the  Auditor's  Reports  on  Internal  Controls  and 
Compliance  were  not  submitted  along  with  the  UFR. 

•  All  of  the  UFR  Lotus  disks  were  not  completed  and  returned  or  an 
approved  waiver  request  was  not  returned  along  with  the  UFR. 

Other  types  of  deficiencies  are  considered  significantly  inadequate  or 
substandard  filings.  These  filings  include  repeated  failures  to  comply  with 
the  minimum  filing  requirements  of  DPS  and  OMB  Circular  A-133.  They 
also  include  filings  containing  deficiencies  that  make  the  financial 
statements,  schedules  and  reports  unusable  for  fulfilling  one  or  more  of  the 
objectives  of  financial  statements  and  audits  conducted  in  accordance  with 
generally  accepted  government  auditing  standards. 

Filings  in  this  category  have  significantly  failed  to  comply  with 
applicable  accounting  principles  and  auditing  standards.  These  filings 
are  not  considered  received  by  DPS  until  the  filing  has  been  corrected 
by  the  provider  and/or  independent  auditor  and,  as  a  result,  the 
provider  is  deemed  to  not  have  met  its  filing  requirements.  Filings 
categorized  as  significantly  inadequate  or  substandard  may  not  be 
considered  as  adequate  for  meeting  contract  prequalifcation 
requirements  and  are  not  available  to  the  general  public.  Significantly 
inadequate  or  substandard  filings  may  warrant  a  Quality  Control 
Review  of  the  auditor's  reports  and  workpapers  or  formal  referral  to 
other  appropriate  regulatory  agencies  and/or  professional  societies. 
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2.    How  should  surplus  revenues  calculated  pursuant  to  808  CMR  1.19  (3) 
and  the  DPS  Not-for-Profit  Provider  Surplus  Revenue  Retention  Policy 
be  recorded  in  the  provider's  accounting  records  and  disclosed  in  the 
UFR? 

UFR  report  users  and  practitioners  have  asked  that  we  consolidate  and 
further  explain  previously  furnished  information  concerning  appropriate 
recording  and  disclosure  of  DPS  not-for-profit  provider  surplus  revenue 
retention  revenue.  This  answer  consolidates  and  further  explains 
information  previously  furnished  by  DPS  in  the  following  publications: 
Question  number  six  (6)  of  Questions  and  Answers  on  Audit  and 
Preparation  of  the  UFR,  issued  August  1994,  and  question  number  ten 
(10)  of  the  Revised  Policy:  Not-for-Profit  Provider  Surplus  Revenue 
Retention  Pursuant  to  808  CMR  1.19  (3),  issued  August  31,  1994.  See 
also  808  CMR  1.08  effective  January  27,  1995.  UFR  report  users  and 
practitioners  should  be  aware  that  some  information  previously  furnished 
in  these  questions,  which  continues  in  effect,  has  not  been  included  in  the 
following  consolidated  answer. 

The  provider  needs  to  take  the  following  steps: 

•  Make  an  entry  in  a  segregated  unrestricted  fund  balance  account  of  the 
provider's  books  of  account  at  the  end  of  the  year. 

•  Disclose  an  accounting  estimate  (see  AICPA  Statement  on  Auditing 
Standards  No.  57)  of  the  beginning  and  ending  balances  and  results  of 
changes  in  the  surplus  revenue  retention  fund  pool  in  the  Notes  to  the 
Financial  Statements. 

•  Disclosure  of  the  activity  of  the  surplus  revenue  retention  fund  pool  in 
the  Notes  to  the  Financial  Statements  needs  to  identify  how  the  prior 
year's  surplus  revenues  were  used  by  identifying  the  functional  and 
natural  classification  (example  administration/occupancy  cost)  of  the 
reimbursable  costs  defrayed  with  the  revenues  (see  question  5  for 
related  guidance). 
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•     If  the  provider  accumulated  a  surplus  in  excess  of  the  5  %  threshold 
for  the  current  year,  or  if  the  cumulative  amount  of  the  provider's 
surplus  account  exceeds  20%  of  the  prior  year's  revenues  from 
purchasing  agencies,  the  following  must  occur: 

0  A  liability,  due  to  the  Commonwealth,  must  be  recorded  and 
disclosed  in  the  provider's  books  of  account  and  financial 
statements  of  the  UFR,  respectively. 

The  Notes  to  the  Financial  Statements  must  disclose  how  the  provider  and 
the  Commonwealth  have  agreed  the  liability,  due  to  the  Commonwealth, 
will  be  or  has  been  met,  e.g.,  Purchasing  Agency  has  negotiated  a  lower 
rate. 


3.    What  are  some  of  the  financing  requirements  of  the  Commonwealth's 
purchase-of-service  (POS)  system  that  affect  the  use  of  surplus  funds 
under  808  CMR  1.19  (3)  and  the  Not-for-Profit  Surplus  Revenue 
Retention  Policy? 

The  surplus  revenues  retained  by  providers  are  public  revenues  and 
therefore  their  use  is  limited  in  the  following  manner: 

•  The  revenues  may  only  be  expended  for  activities  and  programs 
that  are  in  keeping  with  the  Massachusetts  charitable  purposes  of 
the  provider  organization. 

•  The  revenues  may  not  be  spent  on  items  that  are  prohibited  by 
state  or  federal  law  and  regulation,  such  as  non-reimbursable 
state  and  federal  costs  set  forth  in  808  CMR  1.15,  including 
depreciation  expense  for  the  purchase  of  capital  items  (except  free 
care). 
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4.    Is  it  possible  to  apply  Commonwealth  surplus  revenue  subject  to  the 
provisions  of  808  CMR  1.00  to  program  deficits  incurred  in  prior 
years? 

Yes  and  No: 

Yes:  Net  surplus/deficit  revenue  of  5%  or  less  may  be  retained  by  the 
provider  and  used  from  year  to  year  to  off-set  deficits.  The  surplus/deficit 
revenue  must  be  maintained  in  a  segregated  unrestricted  fund  balance  to  be 
used  for  off-setting  deficits  related  to  the  charitable  purpose  of  the 
provider. 

No:  Net  surplus  revenue  in  excess  of  5%  is  subject  to  recoupment  and 
must  be  reported  as  a  liability  due  to  the  Commonwealth.  This  surplus 
revenue  must  be  used  to  liquidate  the  liability  due  to  the  Commonwealth 
rather  than  to  reduce  prior  years'  deficits.  However,  the  purchasing 
agency  may  at  times  find  that  it  is  in  the  Commonwealth's  best  interest  to 
apply  the  surplus  revenues  to  prior  year  deficits  and  approve  such  actions. 
Such  a  determination  would  be  made  by  the  purchasing  agency  on  a  case 
by  case  basis. 

As  noted  in  the  surplus  revenue  retention  policy  and  in  808  CMR  1.08  (1) 
(e),  there  are  four  options  to  reduce  the  liability  of  excess  surplus  revenue 
due  to  the  Commonwealth  as  follow: 

1)  The  Purchasing  Agencies  may  enter  into  an  agreement  with  the 
provider  which  would  stipulate  the  use  of  excess  funds. 

2)  DPS  or  the  Purchasing  Agencies  may  request  that  the  excess  funds 
be  returned  to  the  Commonwealth. 

3)  Future  prices  set  by  DPS  or  negotiated  by  Purchasing  Agencies  may 
be  reduced. 

4)  If  a  Chapter  71B  program,  the  price  set  for  the  program  may  be 
adjusted  pursuant  to  808  CMR  1 .08  (1)  (e). 
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5.  How  will  the  Commonwealth  determine  that  the  public  revenues 
derived  from  the  surplus  revenue  retention  fund  pool  were 
appropriately  spent  for  purposes  not  prohibited  by  state  and  federal 
non-reimbursable  cost  provisions? 

The  Notes  to  the  Financial  Statements  of  the  UFR  must  identify,  through  a 
disclosure,  the  dollar  amount  of  surplus  revenues  retained  that  were  5%  or 
less  of  the  amount  of  revenues  that  may  be  retained  pursuant  to  the  Surplus 
Revenue  Retention  Policy.  The  disclosure  must  also  specifically  identify 
the  reimbursable  costs  that  were  defrayed  with  these  public  revenues  in  the 
subsequent  years  following  the  retention  of  the  surplus  revenues.  In 
addition,  providers  are  responsible  for  disclosing  the  existence  of  revenues 
that  are  used  to  defray  non-reimbursable  costs  associated  with  programs 
funded  by  the  Commonwealth  in  Schedule  B-l  of  the  UFR.  The  DPS 
Bureau  of  Audit  reviews  Schedule  B-l  to  ensure  that  public  revenues 
(surplus  revenue  retention  fund  pool  revenues  are  public  revenues)  were 
not  used  to  defray  nonreimbursable  costs.  Furthermore,  the  Auditor's 
Report  on  Compliance  with  Laws,  Regulations,  Contracts  and  Grants 
Based  on  an  Audit  of  the  UFR  Financial  Statements  Performed  in 
Accordance  with  Generally  Accepted  Government  Auditing  Standards 
(GAGAS)  will  provide  the  Commonwealth  with  an  additional  level  of 
assurance  concerning  compliance  with  the  provisions  of  the  Not-for-Profit 
Surplus  Revenue  Retention  Policy. 

6.  Is  unrestricted  administrative  revenue  and  Commonwealth  Capital 
Budget  revenue  that  is  disclosed  and  allocated  to  programs  in 
Supplemental  Revenue  Schedule  A  of  the  UFR  subject  to  the  Surplus 
Revenue  Retention  Policy? 

No:  The  intent  of  the  Surplus  Revenue  Retention  Policy  is  to  exclude 
revenue  derived  from  a  Commonwealth  Capital  Budget  Contract  and 
unrestricted  administrative  revenue  reported  in  Supplemental  Schedule  A 
from  the  calculation.  The  Surplus  Revenue  Retention  Policy  will  be 
modified  to  explicitly  indicate  that  these  revenues  should  not  be  used  in  the 
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calculation  of  surplus  revenue  subject  to  the  Surplus  Revenue  Retention 
Policy.  The  previously  issued  Revised  Policy:  Not-for-Profit  Surplus 
Revenue  Retention  Pursuant  to  808  CMR  1.19(3)  Questions  and 
Answers,  DPS  Publication  Number:  DPS-P038A-93  will  be  revised  in 
Question  8,  "What  formula  will  DPS  use  to  determine  a  surplus?"  as 
follows:  (Changes  have  been  emphasized  with  italic  bold  print) 

For  purposes  of  implementing  808  CMR  1.19(3),  the  annual  surplus  under 
review  is  limited  to  Commonwealth  funds,  including  funds  from  cities  and 
towns  for  special  education  programs,  and  excluding  Commonwealth 
funds  from  Capital  Budget  contracts.  DPS  will  use  the  financial 
information  documented  in  the  UFR  as  reported  in  Supplemental  Schedules 
A  and  B.  DPS  will  determine  the  amount  of  Commonwealth  revenue 
supporting  the  provider  on  a  program-by-program  basis  (total  of  lines  7,  8, 
11,  16-20  (a&b),  22-31  (a&b)  and  34  on  Schedule  A,  currently: 
Supplemental  Revenue  Schedule).  Next,  an  Adjusted  Total  Revenue  will 
be  calculated  by  subtracting  the  sum  of  Unrestricted  Revenue  funds  plus 
revenue  from  a  Commonwealth  Capital  Budget  Contract(s)  (currently, 
lines  1,4,  13,  42,  45,  48,  51 ,  57  and  a  line  to  be  designated  on  Schedule 
A:  Supplemental  Revenue)  from  Total  Revenue  (currently,  line  58 
Schedule  A:  Supplemental  Revenue  Schedule)  for  each  program.  Then  the 
percentage  of  Commonwealth  Revenue  will  be  determined  by  dividing  the 
Total  Commonwealth  Revenue  by  the  Total  Adjusted  Revenue  for  each 
program.  Total  of  Unrestricted  Revenue  and  Commonwealth  Capital 
Budget  Revenue  will  then  be  subtracted  from  line  47,  Excess/Deficit 
Support  Over  Expense,  Schedule  B:  Supplemental  Expense  Schedule. 
This  will  yield  an  adjusted  surplus/deficit. 

The  adjusted  surplus/deficit  is  then  multiplied  by  the  percentage  of  revenue 
attributable  to  the  Commonwealth.  This  will  yield  the  total  surplus/deficit 
attributable  to  the  Commonwealth  for  the  program.  DPS  will  then 
calculate  a  grand  total  for  the  Commonwealth  revenue  (which  will  not 
include  revenue  from  Capital  Budget  Contracts)  and  a  grand  total  for  the 
allocation  of  Commonwealth  surplus  and  deficit  from  the  sum  of  all  of  the 
programs.  The  percentage  of  the  surplus/deficit  allocated  to  the 
Commonwealth  is  calculated  by  dividing  the  grand  total  of  the 
Commonwealth  surplus/deficit  by  the  grand  total  of  the  Commonwealth 
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revenue.  If  this  percentage  is  less  than  or  equal  to  five  percent,  then  the 
provider  may  retain  the  funds  pursuant  to  808  CMR  1.19  (3). 

Although  cost  reimbursement  funds  are  included  in  the  formula  for  the 
determination  of  total  funds,  it  is  a  violation  of  state  finance  law  for 
Commonwealth  cost  reimbursement  contracts  to  accumulate  surpluses. 
Any  surplus  attributable  to  or  generated  by  Commonwealth-related  income 
and  expenses  in  cost  reimbursement  contracts  will  be  subject  to 
recoupment. 

7.  Whose  responsibility  is  it  to  calculate  the  Commonwealth  Surplus/Deficit 
Revenue  Retention  amounts? 

It  is  management's  responsibility  to  calculate  the  estimated  surplus  revenue 
that  is  subject  to  the  Surplus  Revenue  Retention  Policy.  In  addition,  it 
is  also  management's  responsibility  to  record  the  excess  surplus  revenue  as  a 
liability,  due  to  the  Commonwealth,  if  applicable.  Management's 
calculations  are  subject  to  challenge  by  a  final  calculation  conducted  by  the 
Pricing  Bureau  of  DPS  as  is  necessary.  Generally,  final  calculations 
conducted  by  DPS  will  not  be  forwarded  to  the  provider  unless  it  is 
determined  that  the  amount  reported  in  the  Notes  to  the  Financial  Statements 
by  management  may  have  been  in  error.  To  facilitate  the  calculation  for 
Fiscal  Years  ending  on  or  after  June  30,  1995,  a  template  will  be  furnished 
to  the  provider  for  use  in  calculating  the  amount  of  the  Surplus/Deficit 
Revenue  Retention  and  the  amount  of  excess  Surplus  Revenue  Retention 
Revenue  that  must  be  reported  as  a  liability  due  to  the  Commonwealth. 

8.  May  client  resources  or  third-party  payments  furnished  to  a  provider  on 
behalf  of  a  client  for  services  furnished  in  a  Commonwealth-funded 
program  be  used  to  defray  state  and  federal  non-reimbursable  costs? 

No:  The  provisions  of  808  CMR  1.18,  applicable  to  all  providers,  and  the 
POS  contract  forms  and  instructions  issued  pursuant  to  808  CMR  1 .07 
require  client  resources  or  third-party  payments  when  made  on  behalf  of  a 
client  to  first  be  used  by  the  provider  to  reduce  the  amount  of  the 
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appropriate  purchasing  agency's  obligation  for  the  service  rendered  to  the 
client  (please  note  that  the  maximum  financial  obligation  of  the  purchasing 
agency  does  not  include  non-reimbursable  costs  pursuant  to  808  CMR 
1.15). 

Further,  the  provisions  of  808  CMR  1.18  also  require  that  even  if  client 
resources  or  third-party  payments  made  on  behalf  of  a  client  are  not 
expressly  recognized  or  anticipated  in  the  program  budget  or  otherwise  in 
the  computation  of  the  price,  the  amount  of  the  resources  or  third-party 
payments  actually  received  shall  be  used  to  reduce  the  allowable  costs 
related  to  the  purchasing  agency's  obligation  for  client  services.  The 
reduction  in  the  purchasing  agency's  obligation  may  occur  in  a  number  of 
ways,  including  but  not  limited  to,  through  price  adjustments  carried  out 
through  contract  amendment  under  808  CMR  1.11,  administrative  reviews 
pursuant  to  808  CMR  1.14  and  audit.  The  most  frequently  used 
mechanism  to  reduce  the  purchasing  agency's  financial  obligation  that 
occurs  because  the  provider  has  received  unanticipated  client  resources  or 
unanticipated  third-party  payments  is  through  offsets  to  invoices  (reduced 
billings)  submitted  to  purchasing  agencies.  In  addition,  it  should  be  noted 
that  808  CMR  1.18  also  specifically  prohibits  a  provider  from  charging 
more  to  a  Commonwealth-funded  client  than  the  approved  rate.  The 
regulation  states,  in  part,  the  following:  Each  provider  shall  as  a 
condition  of  acceptance  of  payment  made  by  one  or  more  purchasing 
agencies  for  service  provided,  accept  the  program 's  authorized  price,  as 
established  by  the  Division,  pursuant  to  808  CMR  1.00,  as  full  payment 
and  discharge  of  all  obligations  for  the  services  provided.  There  shall  be 
no  duplication  or  supplementation  of  payment  from  sources  other  than 
those  expressly  recognized  or  anticipated  in  the  computation  of  the  price. 
The  use  of  client  resources  or  third-party  payments  to  defray  non- 
reimbursable costs  in  Commonwealth  funded  programs  would  also  violate 
these  provisions. 

The  federal  government  has  similar  regulatory  provisions  that  require 
program  income  to  be  used  in  a  certain  manner.  For  federal  purposes, 
program  income  consists  of  earnings  from  federally  supported  activities, 
i.e.,  income  from  service  fees  (including  client  resources),  sales  of 
commodities  or  fabricated  items,  usage  or  rental  fees,  interest  on  loans 
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made  with  federal  award  funds  and  royalties  on  patents  and  copyrights, 
etc.  (A  full  definition  of  program  income  may  be  found  in  OMB  Circular 
A- 110,  Section-. 2  Definitions  (x).) 

OMB  Circular  A-l  10  further  provides  that  program  income  may  only  be 
used  in  the  following  ways: 

1)  Program  income  must  be  used  as  a  deduction  from  total  allowable 
program  costs  for  determining  the  net  allowable  costs  on  which 
the  federal  share  of  the  cost  is  based. 

2)  If  permitted  by  the  federal  awarding  agency  in  the  terms  of  the 
federal  award  (usually  only  occurs  in  federal  awards  received 
directly  from  the  federal  government),  such  income  may  instead 
be  used  to  further  eligible  program  objectives. 

3)  If  permitted  by  the  federal  awarding  agency  in  the  terms  of  the 
federal  award  (usually  only  occurs  in  federal  awards  received 
directly  from  the  federal  government),  such  income  may  instead 
be  used  to  finance  the  nonfederal  share  of  the  program  (cost 
sharing  or  matching  requirements). 

Client  resources  and  third-party  payments  made  on  behalf  of  clients  in  a 
federally  funded  program  are  considered  program  income  (service  fees)  of 
the  program  (the  usage  provisions  of  program  income  may  be  found  in 
OMB  Circular  A-l  10  Section  -.24  Program  Income). 

9.    What  are  the  testing,  reporting  and  management  responsibilities  for 
the  independent  auditor,  provider  and  the  Commonwealth  when  client 
resources  or  third-party  payments  made  on  behalf  of  a  client  are  part 
of  a  federal  and/or  Commonwealth  funded  program? 

The  independent  auditor  should  test  for  the  proper  use  of  client  resources 
and  third-party  payments  in  a  federally  funded  program  as  part  of  the 
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program  income  compliance  requirements  and  suggested  audit  procedures 
included  in  the  OMB  Circular  A- 133  Compliance  Supplement  under  the 
"Administrative  Requirements,"  part  of  "General  Requirements"  (used  to 
reduce  federal  share  of  costs,  see  question  number  8  for  compliance 
requirements).  The  provisions  of  OMB  Circular  A- 133  require  the 
independent  auditor  to  test  and  report  on  internal  controls  that  the  provider 
must  have  to  ensure  proper  accountability  for  program  income  (OMB 
Circular  A-110). 

The  independent  auditor  must  also  test  for  the  proper  use  of  third-party 
payments  and  client  resources  furnished  on  behalf  of  the  client  in  programs 
funded  by  the  Commonwealth  as  part  of  the  auditor's  test  for  the 
provider's  compliance  with  laws,  regulations  and  contract  compliance 
{used  to  reduce  Commonwealth  maximum  obligation,  see  question  number 
8  for  compliance  requirements).  In  addition,  the  auditor's  objectives  when 
testing  for  compliance  with  record  keeping,  maintenance  and  use  of  client 
resources  and  custodian  funds,  as  noted  in  the  suggested  areas  of 
compliance  testing  of  the  UFR  Auditor's  Compliance  Supplement  and 
purchasing  agency  policies  and  regulations,  is  to  determine  if  the  provider 
has  met  its  fiduciary  responsibilities  concerning  client  resources  and  funds. 

The  following  steps  must  be  taken  to  report  and  act  upon  noncompliance 
concerning  client  resources  and  third-party  payments  by  the  independent 
auditor,  the  provider  and  the  Commonwealth: 

•  The  reporting  standards  of  the  1 994  Revision  of  GAGAS  require 
auditors  to  report  the  results  of  these  tests  on  client  resources  and 
third-party  payments  in  the  report  on  the  financial  statements  or 
in  a  separate  report  if,  based  on  evidence  obtained,  it  is 
determined  that  a  material  irregularity  {intentional  misstatements 
or  omissions  of  amounts  or  disclosures  in  financial  statements) 
or  illegal  act  has  occurred  or  is  likely  to  have  occurred. 

•  Independent  auditors  must  report  noncompliance  concerning 
client  resources  and  third  party  payments  that  is  material  to  the 
financial  statements  in  the  auditor's  report  on  compliance  and 
internal  control. 
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•  When  independent  auditors  detect  irregularities,  illegal  acts  or 
noncompliance  that  are  not  material,  they  should  communicate 
those  findings  in  a  management  letter  to  the  top  management  of 
the  provider. 

•  The  provider's  management  is  responsible  for  taking  timely  and 
appropriate  steps  to  remedy  irregularities  or  illegal  acts. 

•  Independent  auditors  are  required  by  GAGAS  to  report 
irregularities  or  illegal  acts  directly  to  parties  outside  of  the 
provider  in  the  following  manner,  when  circumstances  occur,  as 
follows: 

0  When  an  irregularity  or  illegal  act  involves  assistance 
received  directly  or  indirectly  from  a  government  agency 
(example,  Supplemental  Social  Security  Income  (SSI)), 
auditors  may  have  a  duty  to  report  directly  to  the 
government  entity  if  management  fails  to  take  remedial 
steps. 

0  If  the  independent  auditor  concludes  that  such  failure  is 
likely  to  cause  the  auditor  to  depart  from  the  standard 
report  on  the  financial  statements  or  resign  from  the  audit, 
then  the  auditor  should  communicate  that  conclusion  to  the 
provider's  governing  board. 

0  If  the  provider  does  not  report  the  irregularity  or  illegal  act 
as  soon  as  practical  to  the  government  entity  that  provided 
the  government  assistance,  the  auditors  should  then  report 
the  irregularity  or  illegal  act  directly  to  that  government 
entity. 

•  DPS  is  also  required  to  follow  the  GAGAS  guidance  noted  above 
by  reporting  the  existence  of  irregularities  or  illegal  acts  to  other 
government  agencies  as  appropriate. 
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10.  How  should  the  provider  treat  revenue  that  is  restricted  because  it  was 
received  from  the  Commonwealth  to  purchase  capital  items  under  a 
Capital  Budget  Contract? 

The  treatment  of  this  revenue  will  change  when  Financial  Accounting 
Standards  Board  (FASB)  Statement  No.  116  and  No.  117  become  effective 
in  the  future.  Question  number  1 1  below  provides  guidance  on  this  issue 
under  the  new  FASB  No.  116  and  No.  117.  This  answer  addresses  the 
issue  under  current  standards. 

Currently,  when  an  item  is  purchased  under  a  Capital  Budget  and  the 
provider  is  reimbursed,  the  restriction  is  satisfied.  The  revenue  should  be 
recognized  in  a  custodial  fund  when  the  asset  is  purchased  and  the  asset 
should  be  recorded  and  depreciated  in  accordance  with  808  CMR  1.19. 
Assets  purchased  under  a  Commonwealth  Capital  Budget  Contract  are 
similar  to  costs  incurred  under  a  cost  reimbursement  contract  in  that  all  of 
the  funds  will  be  spent.  Unlike  a  cost  reimbursement  contract  however, 
the  Capital  Budget  revenue  has  no  offsetting  expense  except  an  appropriate 
value  of  non-reimbursable  depreciation  each  year.  Under  current  GAAP, 
the  revenue  should  be  recorded  in  a  custodial  fund  rather  than  in  programs. 
This  will  ensure  that  the  revenue  will  not  be  included  in  the  calculation  of 
surplus  revenue  subject  to  the  Surplus  Revenue  Retention  Policy. 

11.  How  will  the  treatment  of  revenue  that  was  received  from  the 
Commonwealth  to  purchase  capital  items  under  a  Capital  Budget 
Contract  change  with  the  implementation  of  FASB  No.  116  and  No. 
117? 

Under  the  new  FASB  No.  117,  the  revenue  should  be  recognized  as 
current  unrestricted  revenue  in  a  custodial  fund  when  the  asset  is 
purchased.  By  having  a  separate  classification/group  within  the  current 
unrestricted  classification,  the  reader  of  the  financial  statement  will  be  able 
to  easily  analyze  the  increase  in  revenue.  The  Supplemental  Revenue 
Schedule  A  will  have  a  separate  line  for  revenue  derived  from 
Commonwealth  Capital  Budget  Contracts.  Commonwealth  Capital  Budget 
Revenue  will  not  be  subject  to  the  Surplus  Revenue  Retention  Policy. 
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This  new  treatment  will  assist  the  provider  in  meeting  its  fiduciary 
responsibilities  for  Commonwealth  assets,  along  with  meeting  the  reporting 
requirements  of  GAAP,  which  require  that  purchases  that  have  a  future 
economic  benefit  beyond  one  year  to  be  capitalized  and  depreciated  over  a 
certain  time  period.  In  addition,  the  provisions  of  FASB  No.  116  indicate 
that  the  revenue  should  not  be  recorded  in  a  temporarily  or  permanently 
restricted  class  as  these  classifications  are  restricted  for  donations. 

12.  Should  non-reimbursable  program  costs  be  classified  and  disclosed  as  a 
separate  cost  category  in  a  supporting  service  (such  as  Non-Program), 
or  in  a  separate  program,  and  are  there  audit  implications  if  they  are? 

No:  All  costs,  whether  reimbursable  or  non-reimbursable,  associated  with 
programs  or  supporting  services  {administration,  fundraising,  and  non- 
program  (non-charitable)  activities  are  supporting  services)  should  be 
classified  and  reported  in  the  program  or  supporting  service  that  they  relate 
to.  Reporting  non-reimbursable  costs  related  to  a  program  activity  in  a 
supporting  service  (such  as  Non-Program)  as  a  separate  cost  category  or 
program  is  not  in  keeping  with  generally  accepted  accounting  principles 
(GAAP). 

Reimbursable  and  non-reimbursable  costs  should  be  categorized  and 
allocated  to  the  programs  or  supporting  service  (such  as  non-program  and 
fund-raising)  that  they  were  incurred  in,  irrespective  of  any  other  source  of 
funds  that  may  be  available  in  other  programs  or  supporting  service  to 
defray  these  costs. 

Often,  non-reimbursable  costs  are  inappropriately  reported  in  a  separate 
cost  category  or  program  when  a  provider  does  not  have  an  adequate  level 
of  non-public  funds  available  in  the  program,  or  in  other  programs,  or  in 
supporting  services,  to  defray  the  nonreimbursable  costs.  Contributing  to 
this  issue  is  the  requirement  that  the  fund  balance  of  the  Surplus  revenue 
retention  fund  pool  may  not  be  used  to  defray  non-reimbursable  costs 
because  the  balance  in  this  account  was  derived  from  public  funds. 
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Misclassification  of  expenses  is  not  in  keeping  with  GAAP  (the  use  of 
GAAP  is  mandated  by  the  General  Conditions  of  the  Master  Agreement) 
which  would  require  the  independent  auditor  to  determine  if  the 
misclassification  constitutes  a  reportable  condition  that  should  be  included 
in  the  auditor's  reports  on  internal  controls  and  compliance  or  a 
management  letter.  If  the  provider  has  materially  misclassified  expenses  in 
the  financial  statements,  the  independent  auditor  may  need  to  express  a 
qualified  or  adverse  opinion  in  the  auditor's  report  and  provide  information 
about  the  misclassified  expense  that  was  not  disclosed  in  the  financial 
statements.  This  would  occur  as  part  of  the  auditor's  obligation  to 
consider  whether  the  particular  matter  concerning  the  misclassification 
should  be  disclosed  in  light  of  the  circumstances  and  facts  of  which  the 
auditor  is  aware  at  the  time,  as  required  by  the  AICPA  Statement  on 
Auditing  Standards  No.  32,  to  determine  if  management  has  omitted 
information  that  is  required  by  generally  accepted  accounting  principles. 
In  addition,  if  the  misclassification  occurred  because  there  were  no 
nonpublic  sources  of  support  available  to  defray  the  non-reimbursable 
costs,  the  independent  auditor  is  obliged  to  consider  this  as  an  overbilling 
deficiency  which  would  be  subject  to  inclusion  in  the  auditor's  reports  on 
compliance  and  internal  control  (see  question  1 1  in  Questions  and  Answers 
on  Audit  and  Preparation  of  the  UFR,  issued  August,  1994,  for  further 
clarification). 

13.  How  should  non-reimbursable  costs  be  disclosed  in  the  UFR? 

Non-reimbursable  costs  must  be  reported  in  the  program,  or  supporting 
service,  (i.e.,  fund-raising  or  non-program  activities),  in  which  they  were 
incurred.  Non-reimbursable  costs  that  were  incurred  in  state  or  federally 
funded  programs  must  be  reported  in  Supplemental  Schedule  B  on  line  43 
and/or  line  44.  Administrative  non-reimbursable  costs  must  be  distributed 
to  programs  or  supporting  services  on  line  44a.  In  addition,  the 
Supplemental  Itemized  Non-Reimbursable  Cost  Schedule  B-l  must  be  used 
to  itemize  and  identify  the  non-reimbursable  costs  and  the  source  of 
nonpublic  funds  that  were  used  to  defray  the  non-reimbursable  cost. 
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14.  Why  is  depreciation  on  assets  furnished  under  a  Commonwealth 
Capital  Budget  Contract  considered  a  non-reimbursable  cost? 

The  provisions  of  a  Commonwealth  Capital  Budget  Contract  recognize  that 
assets  purchased  with  revenues  from  the  contract  will  be  owned  by  the 
Commonwealth.  Other  assets  that  are  purchased  with  revenues  not  derived 
from  a  Commonwealth  Capital  Budget  Contract  (such  as  revenues  from  the 
surplus  revenue  retention  fund  pool  or  revenues  derived  from  non- 
Commonwealth  sources)  are  owned  by  the  provider  and  their  related 
depreciation  expense  is  reimbursable.  Reimbursing  the  provider  for 
depreciation  of  an  asset  furnished  under  a  Commonwealth  Capital  Budget 
Contract  would  allow  the  provider  to  be  reimbursed  for  something  it  did  not 
pay  for  and  would  result  in  the  Commonwealth  paying  for  the  asset  more 
than  once.  Nevertheless,  the  non-reimbursable  depreciation  associated  with 
the  asset  should  be  reported  by  the  provider  to  permit  the  UFR  report  user 
to  associate  the  basic  value  of  the  asset  over  a  period  of  time,  usually  the  life 
of  the  asset  with  current  revenues. 

The  depreciation  should  be  reported  on  Supplemental  Itemized  Non- 
Reimbursable  Cost  Schedule  B-l .  The  obligation  to  report  funds  not  derived 
from  state  and  federal  sources  to  offset  non-reimbursable  cost  of 
depreciation  from  Capital  Budget  Contracts  with  the  Commonwealth  will  be 
met  by  indicating  on  the  Schedule  B-l  that  the  depreciation  and  the  off- 
setting revenue  was  derived  from  a  Commonwealth  Capital  Budget  Contract 
(in  essence,  no  off-setting  revenue  is  necessary). 


15.  May  employee  bonuses,  the  purchase  of  flowers  and  other  similar  costs 
incurred  in  Commonwealth-funded  programs  ever  be  considered 
reimbursable  state  or  federal  costs? 


Yes:  The  reimbursable  and  non-reimbursable  cost  provisions  of  DPS 
regulations  and  federal  OMB  Circular  A- 122  indicate  that  under  certain 
circumstances  these  costs  may  be  reimbursable.  Reimbursable  operating 
costs  (808  CMR  1 .02)  must  be  reasonably  incurred  or  expected  to  be 
incurred  in  the  provision  of  program  services  purchased  by  the 
Commonwealth  and  not  excluded  from  reimbursement  by  808  CMR  1.15. 
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The  concept  of  reasonableness  as  it  relates  to  reimbursement  is  discussed  in 
the  DPS  Summary  Sheet  "Reimbursable  and  Non-Reimbursable  Operating 
Costs,"  document  number  DPS-A035-93,  dated  August  1993.  Operating 
costs  in  federally  supported  programs  (including  administration  costs 
allocated  to  the  program  for  reimbursement)  must  meet  the  general  tests  of 
allowable  costs  by  being  reasonable  and  allocable  as  shown  in  Attachment  A 
of  OMB  Circular  A-122. 

Employee  bonuses,  flowers,  house  publications,  recreational  activities, 
health,  first-aid  clinics,  employee  counseling  services  as  well  as  other  costs 
associated  with  the  provider's  employee  morale,  health,  and  welfare 
activities  that  are  incurred  as  part  of  an  established  practice  and  custom  for 
the  improvement  of  working  conditions,  employer-employee  relations, 
employee  morale  and  employee  performance  may  be  allowable,  or 
considered  reasonable,  as  follows: 

•  The  provider's  employee  morale,  health  and  welfare  activities 
must  be  incorporated  into  the  provider's  written  policies  and  the 
activities  must  have  been  expected  and  must  not  have  been 
disapproved  by  the  purchasing  agency  or  DPS  (if  the  provider  is 
a  Chapter  7 IB  Approved  Private  School).  Prior  notice  of  the 
expected  activities  must  be  furnished  to  the  purchasing  agency  or 
DPS  (if  the  provider  is  a  Chapter  71B  Approved  Private  School) 
through  the  program  proposal  review  process,  award  or  renewal 
of  the  contract,  through  the  program  price  approval  process,  or 
by  separate  notification  prior  to  the  expenses  being  incurred.  In 
the  latter  case,  the  purchasing  agency  or  DPS  may  disapprove  the 
expense  by  written  notice. 

•  The  costs  associated  with  the  employee  morale,  health  and 
welfare,  activities  are  not  considered  excessive  or  unreasonable 
as  defined  in  808  CMR  1.15  (1)  or,  if  federally  supported,  are 
considered  allowable  as  shown  in  Attachment  A  and  Attachment 
B  (1 1)  of  OMB  Circular  A-122. 

•  Providers  that  utilize  a  purchase  of  service  contract  for 
contracting  with  the  Commonwealth  must  include  the  costs 
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associated  with  the  employee  morale,  health  and  welfare, 
activities  as  budgeted  Administrative  Support,  Direct  Care  or 
Occupancy  costs  in  Attachment  B:  Fiscal  Conditions/Program 
Budget  of  the  purchase-of-service  contract. 

•  The  provider's  employee,  morale,  health  and  welfare  activities 
must  be  available  to  all  employees  and  not  operated  in 
discriminatory  manner.  Disparities  in  the  availability  of  these 
activities  may  occur  based  on  the  employees  status  as  a  member 
of  management,  length  of  service,  collective  bargaining 
agreements  or  regular  hours  of  employment.  Disparities  may  not 
occur  within  classes  of  employees.  The  costs  of  the  program 
must  be  equitably  apportioned  to  all  activities  of  the  organization. 

•  Income  generated  from  any  of  the  fees  charged  or  monetary 
collections  taken  for  employee  functions,  such  as  dinner  dances, 
must  be  used  to  defray  the  operating  costs  of  the  employee, 
morale,  health,  and  welfare  activities  unless  the  income  has  been 
designated  to  be  furnished  to  employee  welfare  organizations 
such  as  an  employee  benevolent  society. 

The  costs  associated  with  the  employee  morale,  health  and  welfare,  activities 
must  be  adequately  supported  through  written  documentation. 

16.   May  organizational  memberships,  subscriptions,  professional  or  board 
of  director  related  costs  in  Commonwealth-funded  programs  ever  be 
considered  reimbursable  state  or  federal  costs? 

Yes:  The  reimbursable  and  nonreimbursable  cost  provisions  of  DPS 
regulations  and  federal  OMB  Circular  A- 122  indicate  that  these  costs  may 
under  certain  circumstances  be  reimbursable.  Reimbursable  operating  costs 
(808  CMR  1 .02)  must  be  reasonably  incurred  or  expected  to  be  incurred  in 
the  provision  of  program  services  purchased  by  the  Commonwealth  and  not 
be  excluded  from  reimbursement  by  808  CMR  1.15.  The  concept  of 
reasonableness  as  it  relates  to  reimbursement  is  further  explained  in  the  DPS 
Summary  Sheet  "Reimbursable  and  Non-Reimbursable  Operating  Costs," 
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document  number  DPS-A035-93,  dated  August  1993.  Operating  costs  in 
federally  supported  programs  (including  administration  costs  allocated  to  the 
program  for  reimbursement)  must  meet  the  general  tests  of  allowable  costs 
by  being  reasonable  and  allocable  as  shown  in  Attachment  A  of  OMB 
Circular  A- 122. 

Costs  that  are  generally  considered  administrative  in  nature,  or  related  to  the 
board  of  directors,  and  contribute  to  the  overall  benefit  of  the  agency  and  the 
programs  receiving  financial  assistance  from  the  federal  government  and  the 
Commonwealth  such  as  the  organization's  membership  in  civic,  business, 
technical,  and  professional  organizations  are  allowable  as  noted  below. 

Such  costs  may  be  reimbursable  if  their  monetary  value  is  relatively  low 
compared  to  the  program-related  benefits  derived  from  the  results  of  these 
activities.  For  example,  these  costs  may  be  associated  with  meetings  and 
conferences,  including  the  cost  of  meals  and  fees,  held  to  conduct  the 
general  administration  of  the  organization.  These  costs  could  be  composed 
of  a  relatively  inexpensive  purchase  of  food  and  beverage  (example,  salad 
and  cold-cut  buffet,  pizza  and  sandwiches)  that  would  permit  the  board  of 
directors  to  conduct  critical  provider  business  during  dinner  hours.  In 
addition,  the  costs  of  attendance  by  employees  and  board  members  at 
meetings  and  conferences,  sponsored  by  others  when  the  primary  purpose  is 
the  dissemination  of  technical  information  that  benefits  federal  and 
Commonwealth-funded  programs,  including  cost  of  meals,  transportation, 
and  other  items  incidental  to  such  attendance  are  allowable  as  follows: 

•  The  provider's  administrative  and  board-related  costs,  including 
organizational  memberships,  subscriptions,  and  professional 
activity  costs  must  be  incorporated  into  the  providers  written 
policies  and  must  have  been  expected  and  not  have  been 
disapproved  by  the  purchasing  agency  or  DPS  (if  the  provider  is 
a  Chapter  71B  Approved  Private  School).  Prior  notice  of  the 
expected  activities  must  be  furnished  to  the  purchasing  agency  or 
DPS  (if  the  provider  is  a  Chapter  71 B  Approved  Private  School) 
through  the  program  proposal  review  process,  award  or  renewal 
of  the  contract,  through  the  program  price  approval 
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process,  or  by  separate  notification  prior  to  the  expenses  being 
incurred. 

•  The  costs  associated  with  administrative  and  board-related  costs, 
including  organizational  memberships,  subscriptions,  and 
professional  activity  are  not  excessive  or  unreasonable  as  defined 
in  808  CMR  1 .15  (1)  or  if  federally  supported,  are  considered 
allowable  as  shown  in  Attachment  A  and  Attachment  B  (24)  and 

(25)  of  OMB  Circular  A- 122.  See  also  808  CMR  1.15  (23) 
prohibiting  luxury  items. 

•  Providers  that  utilize  a  purchase  of  service  contract  for 
contracting  with  the  Commonwealth  must  include  the  costs 
associated  with  the  administrative  and  board-related  costs, 
including  organizational  memberships,  subscriptions,  and 
professional  activity  as  Administrative  Support  or  Direct  Care 
costs  in  Attachment  B:  Fiscal  Conditions/Program  Budget  of  the 
purchase-of-service  contract. 

•  The  costs  associated  with  organizational  memberships, 
subscriptions,  and  professional  activity  must  be  adequately 
supported  through  written  documentation  (See  808  CMR  1.15 

(26)  ). 

Additional  questions  are  welcomed  by  DPS  Questions  may  be  forwarded  to  the 
Bureau  of  Audit  at  the  following  address: 

Director,  Bureau  of  Audit 
Executive  Office  for  Administration  &  Finance 
Department  of  Procurement  &  General  Services 
Division  Of  Purchased  Services 
One  Ashburton  Place,  Room  1017 
Boston,  Massachusetts  02108 


/illiam  F.  Weld 
Governor 

Carles  D.  Baker 
i  Secretary 

^rinore  Anderson  III 
Jtal  Purchasing  Agent 


(Ccutiv.  Office  for  JlJmUutration.  an  an.ce 
2)  epartment  rocu.re  me  nt  and  (general  ^)e  rule  ei 

One  JllUurton  flace,  Bolton,   W^J  02108-1552 


Tel:  (617)  727-7500 
TDD  (617)  727-2716 
Fax:  (617)  727-4527 


November  17,  1995 


Mr.  Allan  D.  Parker  m,  CPA 
Massachusetts  Society  of  CPAs 
Chairman  Grantees  and  Not-For-Profit 
Accounting  and  Auditing  Committee 
105  Chauncy  Street 
Boston,  Massachusetts  02111 


Dear  Mr.  Parker: 


It  was  a  pleasure  addressing  the  members  of  your  committee  on  October  17,  1995. 

Although  I  was  only  able  to  answer  a  few  of  the  committee's  prepared  questions,  I  do 
think  that  a  better  understanding  of  UFR  report  users'  needs  and  our  common  goals  and 
objectives  was  attained.  As  promised,  I  have  enclosed  a  copy  of  written  answers  to  all 
of  the  previously  asked  questions. 

I  will  begin  forwarding  copies  of  UFR  deficiency  letters  to  the  Committee's  attention 
upon  receipt  of  the  Committee's  written  request  in  the  near  future. 


Sincerely, 


Kent  Barkhouse 
Director,  Bureau  of  Audit 
Division  of  Purchased  Services 


UP 
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MASS  SOCIETY  OF  CPAs  QUESTIONS 


1 .  What  is  the  definition  of  a  program?  Are  there  any  exceptions  to  the 

requirement  that  cost  reimbursement  contracts  should  not  be  combined  with 
unit  rate  contracts?  What  reporting  is  DPS  expecting  when  this  occurs? 

What  is  a  Program? 

The  definition  of  a  program  is  contained  in  808  CMR  2.02,  which  is  established 
pursuant  to  Massachusetts  General  Laws,  Chapter  29,  Section  29B,  and  is  defined 
as  follows: 

The  delivery  of  one  or  more  discrete  services  in  an  organized  and  coordinated 
fashion  in  order  to  achieve  objectives  common  to  all  program  participants. 

Overall  specifications  for  programs  furnished  to  Commonwealth  agencies  are 
established  in  the  request  for  proposal  (RFP)  published  by  the  Commonwealth. 
The  final  specifications  for  each  program  to  be  furnished  are  contained  in  the 
proposal  for  the  program  which  has  been  negotiated  with  the  primary  purchaser  and 
incorporated  into  the  contract  awarded  to  the  provider. 

UFR  program  numbers  are  assigned  to  programs  by  the  primary  purchaser  and 
provider  for  each  program  during  contract/program  negotiations,  amendment  or 
renewal. 

Secondary  Commonwealth  purchasers  of  the  program  must  utilize  the  program 
specifications  negotiated  by  the  primary  purchaser.  Regulation  808  CMR  2.07 
indicates  that  other  purchasing  agencies'  negotiations  for  the  purchase  of  a  portion 
of  the  program  is  limited  to  additional  terms  and  conditions  which  do  not  materially 
modify  the  statement  of  work,  fiscal  terms  (cost  reimbursement/unit  rate  basis  of 
payment  or  budget  for  the  program)  or  other  terms  and  conditions  agreed  to  by 
provider  and  primary  purchaser  (such  amount  and  source  of  offsetting  income  used 
to  reduce  negotiated  program  costs).  The  fiscal  terms  and  conditions  of  a  program 
will  be  inappropriately  modified  and  in  conflict  if  a  combination  of  negotiated  unit 
rate  and  cost  reimbursement  contracts  are  utilized  to  fund  a  program. 

Additional  guidance  concerning  primary  and  secondary  procurement  coordination  is 
available  in  Selected  Sections  of  The  Executive  Office  of  Health  and  Human 
Services  (EOHHS)  Secretariat  Guidelines  For  the  Procurement  of  Social  and 
Rehabilitative  Services  of  the  UFR  Compliance  Supplement. 

Why  is  it  that  a  program  may  not  be  reimbursed  by  both  negotiated  unit  rate 
and  cost  reimbursement  contracts? 

Provisions  governing  when  a  reimbursement  may  be  made  using  a  cost 
reimbursement  contract  are  noted  in  808  CMR  1.06  (3).  These  provisions  indicate 


Page  2 


that  purchasing  agencies  may  purchase  services  on  a  cost  reimbursement  basis  only 
if: 

a)  The  contract  is  in  the  start-up  year,  or 

b)  the  purchasing  agency  has  reason  to  monitor  the  actual  expenditures  of  the 
provider,  or 

c)  special  circumstances  exist  which  make  service  delivery  under  the  fee-for- 
service  or  accommodations  purchase  provisions  impractical  or  undesirable. 

Permission  to  utilize  a  cost  reimbursement  contract  under  the  provisions  of  808 
CMR  1.06  (3)  (c)  may  be  authorized  by  the  Division  of  Purchased  Services  in 
accordance  with  Division's  policy. 

The  ability  to  monitor  a  start-up  program  or  actual  expenditures  of  a 
program matically  sensitive  program,  unstable  program,  or  a  program  susceptible  to 
abuse  is  inhibited  when  both  cost  reimbursement  and  negotiated  unit  rate  methods 
of  payment  are  utilized  to  reimburse  the  program. 

The  need  to  monitor  these  types  of  programs  has  historically  caused  the 
Commonwealth  to  require  that  only  one  cost  reimbursement  contract  be  executed 
for  a  program  and  that  program  is  to  be  available  exclusively  to  the  primary 
purchasing  agency. 

There  is  no  ability  to  determine,  in  the  UFR,  if  overbilling  occurred  in  a  program 
reimbursed  by  a  cost  reimbursement  contract  if  the  program  is  also  reimbursed 
using  a  negotiated  unit  rate  contract(s). 

How  do  purchasing  agencies  and  providers  inappropriately  enter  into  program 
procurements  that  are  reimbursed  by  both  negotiated  unit  rate  and  cost 
reimbursement  contracts? 

•  A  secondary  purchaser  of  a  program  may  not  communicate  with  the  primary 
purchaser  or  be  aware  of  the  existence  of  a  primary  purchaser  of  a  program  and 
may  inadvertently  use  a  different  basis  of  reimbursement  to  procure  a  portion  of 
the  program. 

•  The  primary  purchaser  may  inappropriately  use  a  cost  reimbursement  basis  of 
payment  to  reimburse  a  provider  for  a  line  item  or  portion  of  a  line  item  that  is 
used  to  purchase  specialized  services  subject  to  unexpected  and  fluctuating  price 
increases  or  for  services  that  may  not  be  needed  for  the  full  term  of  the 
contract. 

Are  there  exceptions  to  the  restrictions  placed  on  the  use  of  cost  reimbursement 
contracts  or  other  types  of  unit  rates  that  may  be  used  with  a  cost 
reimbursement  contract  to  fund  a  program? 

•  The  Division  of  Purchased  Services  (DPS)  may  grant  a  waiver  of  its  regulations 
in  limited  situations  when  warranted. 
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•  Third-party  payments  (Medicaid  billable  class  rates)  may  be  utilized  as  an 
offset  in  a  cost  reimbursement  contract. 

•  Non-negotiated  unit  rates  (class  rate)  established  by  the  Rate  Setting 
Commission  for  Medicaid  reimbursable  services  may  be  used  by  a 
Commonwealth  purchasing  agency  to  reimburse  a  provider  for  one  or  more 
services  (ex.  Early  Intervention  114.3  CMR  7.00)  furnished  by  a  program  that 
is  reimbursed  with  a  cost  reimbursement  contract. 

•  The  program  and  its  contracts  may  be  amended  during  the  year  and  the  method 
of  reimbursement  for  the  program  also  changes  (negotiated  unit  rate  contracts 
become  one  cost  reimbursement  contract  or  a  cost  reimbursement  contract 
becomes  one  or  more  negotiated  unit  rate  contracts). 

What  audit  steps  should  the  independent  auditor  employ  in  the  audit  of  the 
UFR  when  it  is  determined  that  a  program  is  reimbursed  on  a  negotiated  unit 
rate  basis  and  a  cost  reimbursement  basis? 

The  provisions  of  Massachusetts  General  Laws,  Chapter  29,  Section  29B,  require 
the  purchasing  agency  and  the  provider  to  adhere  to  DPS  regulations.  Current  DPS 
regulations  as  noted  above  do  not  provide  for  the  reimbursement  of  a  provider 
program  with  a  combination  of  cost  reimbursement  and  negotiated  unit  rate 
contracts. 

Failure  to  follow  the  General  Laws  of  the  Commonwealth  or  DPS  regulations  is  a 
condition  of  noncompliance  which  should  cause  the  independent  auditor  to  write  a 
material  finding  of  noncompliance  with  laws  and  regulations  and/or  a  finding  of  a 
material  weakness  in  the  internal  control  structure  (internal  controls  for  compliance 
with  laws  and  regulations)  of  the  provider.  The  element  of  cause  in  the  provider's 
internal  control  and/or  compliance  finding  should  in  most  cases  indicate  that  the 
internal  control  structure  of  Commonwealth  purchasing  agency  permitted  the 
noncompliance  to  occur. 

What  action  will  DPS  and  the  principal  purchasing  agency  take  when  a 
material  finding  of  noncompliance  and/or  a  material  internal  control  finding 
has  appropriately  been  written  or  inappropriately  not  been  written  by  the 
independent  auditor? 

•    The  DPS  audit  resolution  policy  requires  the  principal  purchasing  agency  and 
the  provider  to  correct  material  findings  through  a  written  corrective  action  plan 
that  is  made  part  of  an  administrative  audit  compliance  agreement  signed  by 
both  parties.  When  there  are  indications  that  material  findings  were  not  written 
and  they  may  have  been  warranted,  DPS  would  be  required  to  take  the 
following  action: 

DPS  would  conduct  further  audit  work  or  request  the  Office  of  the  State  Auditor 
(OSA)  to  conduct  such  work  to  determine  the  extent  of  any  noncompliance  or 
internal  control  deficiency  when  material  internal  control  and  compliance 
findings  are  not  written  by  the  independent  auditor  in  accordance  with  the 
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supplemental  procedures  (1994  "Yellow  Book"  paragraph  5.10)  that  are  noted 
in  the  UFR  Audit  and  Preparation  Manual  and  the  Auditor's  Compliance 
Supplement  and  the  OMB  Circular  A- 133.  Such  material  findings  of 
noncompliance  and  internal  control  may  be  warranted  because  it  is  probable  that 
overbilling  would  occur  or  not  be  detected  if  a  cost  reimbursement  contract  is 
used  to  reimburse  a  program  that  is  also  reimbursed  with  a  negotiated  unit  rate 
contract.  Such  additional  audit  work  by  DPS  or  OSA  may  have  audit  results 
that  could  prevent  the  provider  from  being  prequalified  to  contract  with  the 
Commonwealth  or  could  result  in  the  Commonwealth  recouping  any 
overpayment  that  occurred  in  a  cost  reimbursement  contract  or  requiring  the 
return  of  any  inappropriately  retained  revenues  furnished  through  the  surplus 
revenue  retention  policy.  Such  actions  taken  by  the  Commonwealth  would  most 
likely  have  a  direct  and  material  effect  on  the  financial  statements  of  the 
provider. 

2.  What  is  the  basis  for  requiring  a  reconciliation  on  overhead  in  the  final  billing 
of  a  cost  reimbursement  contract?  It  seems  to  be  a  consistent  claim  of 
providers  that  purchasing  agencies  have  never  required  this.  If  this 
reconciliation  is  necessary,  as  a  practical  matter,  how  can  this  be  accomplished 
without  closing  the  books  and  preparing  the  UFR  before  completing  the  final 
billing. 

•  Cost  reimbursement  contracting  carries  with  it  the  need  for  a  greater  degree  of 
oversight  and  monitoring  by  the  purchasing  agency  and  the  provider  in  that  cost 
reimbursement  contracting  is  a  payment  arrangement  under  which  the 
purchasing  agency  reimburses  the  provider  for  budgeted  overhead  actually 
incurred  in  rendering  the  services  specified  in  the  agreement  up  to  a  stated 
maximum  obligation.-  Overhead  (administrative  support)  in  cost  reimbursement 
contracts  is  billed  to  the  Commonwealth  and  reimbursed  on  a  budgeted  basis 
until  the  twelfth  month  when  a  reconciliation  is  conducted  to  ensure  that  actual 
and  reimbursable  overhead  costs  for  the  term  of  the  contract  meet  or  exceed  the 
amount  billed  to  the  Commonwealth.  The  amount  of  actual  overhead  costs 
billed  to  the  Commonwealth  must  be  less  than  the  negotiated  administrative 
support  cap  for  the  program  (contract).  Purchasing  agencies  have  not  required 
that  providers  furnish  evidence  or  exhibit  the  existence  of  the  reconciliation  of 
overhead  in  the  past  because  it  has  always  been  believed  that  actual  overhead 
costs  generally  exceeded  the  negotiated  adnumstrative  support  cap  in  the  cost 
reimbursement  contracts.  Recent  audits  conducted  by  OSA  and  UFR  reviews 
conducted  by  DPS  indicate  that  overhead  costs  in  UFRs  reviewed  and  audited 
have  not  typically  exceeded  the  negotiated  administrative  support  cap  as 
generally  believed  and  many  of  these  costs  have  contained  nonreimbursable 
costs  or  nonprogram  costs. 

•  Conducting  a  reconciliation  in  the  twelfth  month  of  a  cost  reimbursement 
contract  is  needed  to  ensure  that  actual  and  reimbursable  overhead  costs  for  the 
term  of  the  contract  meet  or  exceed  the  amount  billed  to  the  Commonwealth  and 
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the  actual  overhead  costs  billed  to  the  Commonwealth  are  less  than  the 
negotiated  administrative  support  cap  for  the  program  (contract).  While  the 
amount  of  overhead  costs  that  need  to  be  determined  should  not  be  materially 
different  from  the  amount  of  overhead  costs  to  be  disclosed  in  financial 
statements  or  schedules  of  the  UFR  this  accounting  procedure  requires  far  less 
accuracy,  labor  and  time  than  would  be  needed  for  actual  disclosure  in  the 
UFR. 

•  The  reconciliation  of  overhead  costs  to  ensure  that  overbuying  does  not  occur  in 
cost  reimbursement  contracts  or  unit  rate  contracts  (actual  incurred  overhead 
costs  are  less  than  negotiated  adrninistrative  support  cap  and  amount  billed  on 
budgeted  basis)  billings  to  the  Commonwealth  should  be  attainable  if  the 
provider's  accounting  system  can  identify  and  segregate  nonreimbursable  items 
in  overhead  (as  required  by  the  General  Conditions  of  the  Master  Agreement, 
808  CMR  1.00  and  OMB  Circular  A-110)  and  can  estimate  within  reason 
overhead  costs  attributable  to  the  purchased  program. 

3.  It  was  stated  in  the  UFR  training  that  a  cost  reimbursement  contract  should 
not  show  a  surplus  or  a  deficit.  Since  cost  reimbursement  contracts  do  not 
allow  billing  for  accrued  vacation  (which  is  a  GAAP  requirement),  how  should 
the  surpluses/deficits  resulting  from  accrual  differences  be  handled  on  the 
UFR? 

•  The  Commonwealth  reimburses  providers  for  employee  services  rendered  and 
accrued  vacation  time  (example  50  weeks  of  employee  services  and  2  weeks  of 
accrued  vacation)  in  cost  reimbursement  contracts  as  specified  in  program 
proposal  (that  becomes  part  of  the  contract)  for  the  term  of  the  contract  year 
(generally  52-week  year).  The  Commonwealth  does  not  pay  for  employee 
services  and  vacation  time  in  excess  of  the  amounts  defined  in  the  proposal 
which  is  generally  a  52-week  period  (these  costs  are  considered 
nonreimbursable) . 

•  Typically,  these  nonreimbursable  costs  are  incurred  when  employees  do  not  take 
vacations  (vacation  time  is  accrued  and  reimbursable  under  contract  when  this 
occurs)  and  they  provide  employee  services  in  excess  of  the  amount  specified  in 
the  proposal  (example:  employees  furnish  employee  services  for  52  weeks 
rather  than  50  weeks  as  specified  in  proposal  and  accrues  2  weeks  of  vacation 
time).  In  the  aforementioned  example,  the  2  weeks  of  accrued  vacation  time  are 
considered  reimbursable  but  the  employee  services  furnished  in  excess  of  50 
weeks  are  considered  nonreimbursable  because  this  payroll  expense  was  not 
included  in  the  negotiated  contract  budget  or  the  proposal. 

•  Providers  are  encouraged  to  employ  adequate  internal  controls  and  to  use  good 
business  practice  by  utilizing  policies  that  require  employees  to  take  vacations 
and/or  loose  vacation  time  if  not  taken  within  a  specified  period  of  time. 
Providers  are  also  encouraged  to  adequately  budget  for  staff  coverage  or  use 
relief  staff  in  a  manner  that  permits  employees  to  take  vacation  without  loss  in 
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program  performance.  These  measures,  if  adequately  employed,  would  prevent 
or  limit  nonreimbursable  costs  attributable  to  excess  employee  services. 

4.  What  is  the  understanding  or  expectation  of  DPS  as  to  the  level  of  work  that  a 
CPA  should  perform  on  the  unaudited  schedules  of  the  UFR  when  they  are 
prepared  by  the  provider? 

The  DPS  bureau  of  audit  expects  that  the  independent  auditor  should  furnish  the 
level  of  work  to  the  unaudited  schedules  of  the  UFR  as  required  by  the  appropriate 
AICPA  statements  on  auditing  standards.  These  standards  require  the  auditor  to 
report  on  all  the  information  in  the  document  by  using  a  supplemental  information 
paragraph  in  the  auditor's  report  on  the  financial  statements  or  a  separate  report. 
The  standards  also  require  the  independent  auditor  to  read  the  supplemental 
information  and  consider  whether 

•    the  supplemental  information,  or  the  manner  of  its  presentation  is  materially 
inconsistent  with  the  information,  or  manner  of  its  presentation,  appearing  in 
the  basic  financial  statements. 

It  is  DPS's  understanding  that  this  would  require  the  auditor  to  consider  whether  the 
supplemental  information  and  the  information  in  the  basic  financial  statements  is 
materially  inconsistent  as  follows: 

1)  Different  functional  and  natural  classification  is  inappropriately  used  in  the 
supplemental  schedules  and  basic  financial  statements. 

2)  Fund,  account,  cost  category  and  program  totals  of  supplemental  schedules  do 
not  reconcile  with  basic  financial  statements  totals  as  required. 

3)  The  amounts  and  classification  of  revenues,  expenses  and  fund  balances 
disclosed  in  supplemental  schedules  are  materially  inconsistent  with  the 
information  or  manner  of  its  presentation  in  the  basic  financial  statements. 

4)  Nonreimbursable  costs  disclosed  in  supplemental  schedules  are  materially 
inconsistent  with  the  independent  auditor's  audit  results  of  testing  and  reporting 
on  internal  controls  and  for  compliance  with  laws  and  regulations  in  a  financial 
statement  audit.  In  addition,  nonreimbursable  costs  disclosed  in  supplemental 
schedules  are  materially  inconsistent  with  the  independent  auditor's  audit  results 
of  performing  further  supplemental  procedures  of  testing  and  reporting  on 
internal  controls  and  compliance  with  laws  and  regulations  in  accordance  with 
the  requirements  of  OMB  Circular  A- 133  and  the  UFR  Audit  and  Preparation 
Manual  and  Auditor's  Compliance  Supplement. 

If  the  information  is  materially  misstated  DPS,  would  expect  and  the  SASs  oblige 
the  auditor  to  accomplish  the  following: 

•    Discuss  matter  with  the  provider  and  propose  revision; 
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if  the  client  refuses  to  revise  the  supplemental  information,  the  auditor  should 
modify  the  report  on  the  financial  statements  or  reports  on  internal  controls  and 
compliance; 

describe  the  misstatement,  refuse  to  include  the  information  or  the  use  of 
auditor's  reports,  or  withdraw  from  the  engagement. 

5.  What  flexibility  exists  when  disclosing  revenue  retention  amounts?  Can  the 
disclosure  be  included  as  supplemental  information  rather  than  included  in  the 
footnotes  to  audited  statements? 

Financial  activity  attributable  to  Commonwealth  purchase  of  service  (POS) 
contracting  generally  represents  most  of  a  provider's  financial  activity 
(approximately  70%  of  all  revenues  and  expenses  accrued  by  providers  are  related 
to  POS  contracting)  and  a  substantial  amount  of  other  financial  activity  would  not 
occur  without  POS  contracting  (third-party  revenue,  client  resources,  POS 
sponsored  client  fees,  etc.).  Disclosure  of  revenue  retention  amounts  including 
liabilities  and  revenues  to  be  retained  should  be  made  in  the  financial  statements  and 
notes  to  the  financial  statements.  These  disclosures  should  occur  in  that  the 
liabilities  and  contingencies  associated  revenues  to  be  retained  as  determined  by  the 
revenue  retention  estimates  made  by  the  provider  could  directly  impact  the 
classification  and  bases  of  amounts  set  forth  by  a  provider  in  the  financial 
statements  and  the  ability  of  the  provider  to  fulfill  its  regulatory  and  contracting 
obligations.  Statement  of  Financial  Accounting  Standards  No.  5  (FASB  No.  5) 
provides  guidance  regarding  appropriate  accounting  and  disclosure  requirements  for 
gain  and  loss  contingencies  associated  with  the  retained  revenue  retention  amounts. 
In  that  the  disclosure  of  revenue  retention  amounts  are  required  through  regulation 
and  contract  terms  and  conditions  and  such  disclosures  are  subject  to  FASB  No.  5, 
disclosure  could  in  most  cases  only  be  made  in  the  financial  statements  or  as 
footnotes  to  the  financial  statements.  Disclosure  of  the  amounts  could  be  included 
as  supplemental  information  rather  than  included  in  the  financial  statements  or  the 
footnotes  to  audited  statements  if  the  amount  of  POS  contracting  that  the  provider 
participates  in  and  the  contingencies  involved  are  not  material  to  the 
Commonwealth  and  the  provider's  financial  statements.  A  request  to  DPS  for  prior 
approval  to  disclose  revenue  retention  amounts  as  supplemental  information  in  the 
UFR  should  be  made  if  the  provider  believes  that  the  amount  of  POS  contracting 
that  the  provider  participates  in  and  the  contingencies  involved  are  not  material  to 
the  Commonwealth  and  provider's  financial  statements. 

6.  It  appears  that  when  the  DPS  staff  encounter  " deficiencies "  in  a  UFR  that 
correspondence  is  immediately  sent  to  the  provider,  the  CPA  &  the  purchasing 
agent  regardless  of  the  significance  of  the  "  deficiencies *.  When  DHHS  reviews 
audits,  many  issues  are  resolved  over  the  telephone  before  any  correspondence 
is  generated.  Is  it  possible  to  establish  a  level  of  reasonableness  in  the  review 
process  to  determine  when  issues  could  be  resolved  over  the  telephone  before 
sending  unnecessary  correspondence?  Our  committee  would  be  happy  to  work 
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with  DPS  staff  in  establishing  parameters  for  determining  minor  vs.  major 

issues. 

The  conclusions  section  of  the  DPS  Bureau  of  Audit  Desk  Review  Guide 
contemplates  that  minimum  filing  deficiencies  (as  listed  in  UFR  Preparation  and 
Audit  Check  List)  should  be  communicated  by  telephone  to  the  provider  and/or 
independent  auditor  whenever  possible  and  appropriate.  The  bureau  previously 
furnished  information  regarding  notification  of  UFR  deficiencies  by  telephone  in 
question  number  14  of  its  document  entitled  Questions  And  Answers  On  Audit  and 
Preparation  Of  The  UFR,  issued  August  1994.  The  answer  to  question  number  14 
in  this  document  noted  the  following:  "The  Bureau  of  Audit  attempts  to  notify 
providers  and  independent  auditors  about  deficiency  items  i^uiring  limited 
explanation  over  the  telephone.  Staff  of  the  Bureau  of  Audit  spend  a  substantial 
portion  of  their  workday  providing  guidance  on  the  telephone  to  providers  and 
independent  auditors  concerning  issues  related  to  the  filing  requirements  of  the 
UFR, "  As  a  general  rule,  items  requiring  limited  explanation  are  defined  as  having 
approximately  one  to  three  minimum  filing  deficiencies.  In  addition,  telephone 
notifications  are  used  when  providers  and  independent  auditors  are  being  notified  of 
deficiencies  when  the  notification  does  not  need  to  be  documented  in  writing. 
Filing  deficiencies  may  need  to  be  documented  in  writing  to  provide  due  process 
when  numerous  minimum  filing  deficiencies  exist;  when  prior  year  deficiencies  are 
repeated  in  the  current  UFR  filing;  when  deficiencies  are  not  corrected  after 
repeated  written  notifications  and  when  the  possibility  and/or  probability  exists  that 
sanctions  and  penalties  will  be  imposed.  Currently,  a  substantial  number  of  UFR 
filings  are  determined  to  be  deficient  and  the  vast  majority  of  deficiency  letters 
contain  more  than  three  minimum  filing  deficiencies  as  well  as  other  audit  and 
preparation  filing  deficiencies.  The  Bureau  of  Audit  would  be  happy  to  receive 
suggestions  or  discuss  with  the  committee  the  possibility  of  deleting  or  adding  items 
listed  as  minimum  filing  deficiencies  in  the  UFR  Preparation  and  Audit  Check  List, 
if  appropriate. 

7.  Is  there  anything  that  can  be  done  in  order  to  issue  federal  funding  letters 
earlier? 

Timing  for  the  release  of  federal  funding  letters  is  predicated  upon  when  the 
Commonwealth's  accounts  payable  is  closed  out  and  providers'  reimbursements  are 
no  longer  being  honored  for  the  fiscal  year.  In  recent  years,  the  Commonwealth's 
accounts  payable  has  closed  out  on  the  last  day  of  August.  In  the  current  year, 
federal  funding  information  could  not  be  retrieved  on  a  timely  basis  from  the 
Commonwealth's  accounting  system  because  of  computerization  problems. 

The  Bureau  of  Audit  has  furnished  federal  funding  letters  to  providers  as  a  courtesy 
and  in  order  to  provide  one  additional  measure  of  comfort  to  providers  and 
auditors.  These  letters  have  always  been  careful  to  point  out  that  the  letters  are  not 
official  documents  of  the  Commonwealth  and  they  are  not  being  furnished  for 
confirmation  purposes.  Unfortunately,  providers  and  auditors  have  come  to  rely  on 


Page  9 


these  letters  and  to  use  them  as  the  primary  method  of  notification  for  federal  funds 
furnished. 

The  primary  method  that  the  Commonwealth  uses  to  inform  providers  of  the  type 
and  level  of  federal  funds  furnished  is  through  listing  of  the  CFDA  number  on  the 
cover  page  of  each  contract  with  an  accompanying  federal  award  letter  if  the 
contract  is  not  totally  federally  funded.  The  accompanying  federal  award  letter 
notes  the  proportion  of  federal  and  state  funding  to  be  furnished.  The  vast  majority 
of  contracts  are  not  accompanied  with  a  federal  award  letter  because  the  POS 
contract  is  totally  federally  funded. 

There  is  one  exception  to  notification  practice  which  involves  some  federal  funds 
furnished  through  POS  contracts  by  the  Department  of  Social  Services  (DSS)  to 
providers  being  reimbursed  through  certain  appropriation  accounts.  The  cover  page 
of  these  POS  contracts  do  not  include  the  CFDA  number  in  that  the  Commonwealth 
uses  its  funds  first  then  allocates  the  amount  of  federal  assistance  to  be  received 
from  the  federal  government  using  a  formula  (which  is  less  than  the  amount  of 
Commonwealth  funds  first  used)  to  all  providers  in  certain  Commonwealth 
appropriation  accounts.  This  procedure  prevents  the  Commonwealth  from 
determining  before  the  contract  is  executed  the  amount,  if  any,  of  federal  financial 
assistance  to  be  furnished  to  each  provider  through  these  appropriation  accounts. 

In  the  event  that  the  Commonwealth  does  not  furnish  information  concerning 
federal  financial  assistance,  the  provider  and  independent  auditor  should  follow  the 
guidance  furnished  in  questions  numbered  40,  54,  and  55  in  Questions  and  Answers 
on  OMB  Circular  A- 133,  published  by  the  President's  Council  on  Integrity  & 
Efficiency  (enclosed). 

The  Bureau  of  Audit  is  currently  considering  the  possibility  of  not  funu^hing 
federal  funding  letters  in  the  future  in  that  these  letters  furnished  by  DPS  duplicate 
the  notification  made  through  the  contract  cover  page,  and  when  necessary,  the 
accompanying  federal  award  letters.  The  elimination  of  this  notification  process 
would  free  up  bureau  of  audit  staff  to  work  on  more  pressing  issues.  The  bureau 
would  continue  to  furnish  letters  to  the  to  providers  contracting  with  DSS  that  have 
federally  funded  contracts  being  reimbursed  through  certain  appropriation  accounts 
for  which  the  contract  cover  page  does  not  include  a  CFDA  number  and  when 
necessary,  the  accompanying  federal  awards  letter.  Each  Commonwealth 
purchasing  agency  would  be  responsible  for  notifying  providers  directly  through 
contract  amendments  or  by  other  means  of  any  additional  federal  funds  furnished  or 
changes  in  the  amount  or  type  of  federal  assistance  furnished  during  the  year. 

8.  What  is  the  DPS  policy  regarding  making  CPA  firm  referrals  or  recomm- 
endations? 

The  DPS  bureaujDf  audit  does  not  make  any  referrals  of  CPA  firms  to  other  state 
agencies  or  providers  or  recommendations  concerning  audit  services.  The  Bureau 
of  Audit  conducts  its  affairs  in  accordance  with  generally  accepted  government 
auditing  standards  (GAGAS),  such  referrals  or  recommendations  would  constitute  a 
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departure  from  the  second  general  standard  of  GAGAS  concerning  independence. 
Staff  of  the  Bureau  of  Audit  are  required  to  sign  an  independence  certification  form 
for  each  UFR  reviewed  to  ensure  that  departures  from  the  second  general  standard 
of  GAGAS  do  not  occur.  The  Bureau  of  Audit  has  on  occasion  furnished  to 
individuals  a  listing  of  all  CPA  firms  auditing  the  UFR  or  has  referred  these 
individuals  to  the  Massachusetts  Society  of  CPAs  for  information  concerning  audit 
services.  The  Bureau  of  Audit  has  infrequently  purchased  training  services  from 
CPA  firms  or  has  been  furnished  training  services  free  of  charge  from  CPA  firms 
in  the  past.  On  occasion,  the  Bureau  of  Audit  has  furnished  references  limited 
solely  to  the  training  services  that  were  furnished. 

9.  What  is  the  overall  objective  of  DPS  in  the  UFR  review  process  and  how  can 
our  committee  work  with  your  staff  in  facilitating  the  process? 

The  UFR  review  process  provides  a  level  of  assurance  regarding  the  usefulness  of 
the  UFR.  The  review  process  ensures  that  the  Auditor's  Reports,  financial 
statements,  schedules  and  other  supplemental  information  filed  in  the  UFR  meet 
applicable  accounting  principles  and  auditing  standards  in  accordance  with  the 
regulations  and  instructions  promulgated  by  DPS.  The  use  of  the  DPS  desk  review 
guide  in  meeting  these  objectives  is  to  ensure  that  the  Division's  legislative  mandate 
in  accordance  with  Chapter  1 10,  section  274  of  the  Acts  of  1993  to  develop  and 
administer  a  uniform  system  of  financial  accounting,  reporting,  allocation,  and 
auditing  of  providers  which  conforms  to  generally  accepted  government  auditing 
standards  is  accomplished.  The  review  process  enables  report  users  composed  of 
contributors,  federated  fund-raising  organizations,  other  donor  groups, 
organizations  affiliated  with  the  provider,  contributor  information  bodies, 
governmental  regulators,  beneficiaries,  lenders,  bonding  instimtions,  suppliers, 
federal,  state  and  municipal  grant  and  contract  awarding  agencies,  legislators  and 
concerned  citizens  to  use  the  report  for  its  intended  purposes  as  follows: 

•  Testing  and  reporting  on  a  provider's  internal  controls  and  compliance  with 
laws  and  regulations  contribute  to  the  evidence  supporting  the  auditor's  opinion 
on  the  financial  statements  and  provides  limited  assurance  to  UFR  report  users 
concerning  the  auditor's  understanding  of  the  entity's  internal  control  structure 
and  compliance  with  laws  and  regulations  material  to  the  financial  statements. 
Preparation  of  a  corrective  action  plan  by  the  provider  and  the  execution  of  an 
aclrninistrarive  audit  compliance  agreement  with  the  Commonwealth  provides  a 
measure  of  assurance  to  report  users  that  findings  reported  in  the  auditor's 
reports  on  internal  controls  and  compliance  will  be  corrected.  Audit  follow-up 
by  independent  auditors  on  known  material  findings  and  recommendations  from 
previous  audits  provides  an  additional  level  of  assurance  to  UFR  report  users 
that  findings  will  be  corrected. 

•  The  supplemental  procedures  of  testing  and  reporting  on  a  provider's  internal 
controls  and  compliance  with  laws  and  regulations  as  prescribed  in  the  UFR 
Audit  and  Preparation  Manual  and  Auditor's  Compliance  Supplement  and  OMB 
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Circular  A- 133  provides  limited  assurance  to  UFR  report  users  concerning  the 
auditor's  understanding  of  the  entity's  internal  control  structure  and  compliance 
with  laws  and  regulations  material  to  Commonwealth  and  federal  programs. 
Preparation  of  a  corrective  action  plan  by  the  provider  and  the  execution  of  an 
administrative  audit  compliance  agreement  with  the  Commonwealth  provides  a 
measure  of  assurance  to  UFR  report  users  that  findings  reported  in  the  auditor's 
reports  on  internal  controls  and  compliance  will  be  corrected.  Audit  follow-up 
by  independent  auditors  on  known  material  findings  and  recommendations  from 
previous  audits  provides  an  additional  level  of  assurance  to  the  UFR  report  users 
that  findings  will  be  corrected. 

•  When  nonreportable  items  are  included  in  the  provider's  management  letter,  a 
measure  of  assurance  is  furnished  to  UFR  report  users  that  management  will  be 
able,  through  this  notification,  to  maximize  the  efficiency  of  its  internal  controls 
and  compliance  with  laws  and  regulations. 

•  The  information  disclosed  in  the  basic  financial  statements  and  unaudited 
schedules  provides  UFR  report  users  with  a  wealth  of  reliable  information  to 
make  rational  decisions  about  financing,  endowing  or  subsidizing  of  the 
provider.  The  information  provided  concerns  the  results  of  the  providers 
operations  for  the  agency  and  its  programs.  The  UFR  report  users  have  the 
opportunity  to  use  this  information  to  learn  about  the  provider's  economic 
resources,  obligations,  and  net  resources  and  for  determining  how  the 
organization  spends  cash  or  other  liquid  assets.  The  information  also  informs 
the  UFR  report  users  about  the  effects  of  transactions,  events  and  circumstances 
that  change  resources  and  interests  in  those  resources.  In  addition,  information 
about  borrowing  and  repayment  of  borrowing,  along  with  other  factors  that  may 
affect  the  provider's  liquidity,  is  also  furnished  to  UFR  report  users. 

•  The  information  furnished  in  the  unaudited  Supplemental  Schedule  D,  Service 
Efforts  and  Accomplishments,  provides  the  UFR  report  users  with  information 
that  will  assist  in  assessing  the  performance  of  the  provider.  This  information 
assesses  what  the  UFR  report  users  are  getting  for  the  use  of  public  funds  and 
how  economically,  efficiently  and  effectively  these  funds  are  being  used.  The 
UFR  Auditor's  Compliance  Supplement  indicates  that  the  auditor  should  test  the 
provider's  internal  controls  and  compliance  with  contract  performance  and 
service  documentation  requirements.  The  results  of  this  testing  provides  a 
measure  of  assurance  to  UFR  report  users  regarding  the  ability  of  the  provider's 
collection,  tracking  and  reporting  of  services  furnished  through  the  disclosure  of 
indicators  of  economy,  efficiency  and  effectiveness  of  the  program's  outputs 
and  outcomes  (accomplishments)  reported  in  this  schedule. 

•  The  information  reported  in  the  unaudited  Rate  Setting  Commission  schedules  is 
used  to  establish  Medicaid  reimbursable  class  rates  of  payment  and  to  provide 
UFR  report  users  with  a  level  of  comfort  concerning  the  rates  established  using 
this  cost  information. 
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The  UFR  is  a  document  which  is  very  useful  to  UFR  report  users  because  it  is  a 
audited  uniform  document  which  permits  the  UFR  report  user  to  compare  one  provider 
to  another,  or  similar  types  of  providers  or  one  segment  of  the  industry  to  another 
segment  of  the  industry. 

The  information  in  the  UFR  data  base  is  made  available  to  purchasing  agencies  and 
other  UFR  report  users  for  generating  management  reports  and  for  establishing  funding 
priorities.  This  would  not  be  possible  if  the  UFR  was  not  a  audited  uniform  document 
and  if  the  DPS  Bureau  of  Audit  did  not  provide  a  level  of  assurance  concerning  the 
accuracy  and  adequacy  of  the  UFR  through  its  reviews.  The  UFR  is  also  used  by  other 
Commonwealth  management  to  conduct  contract  prequalification  reviews  to  assess 
provider's  financial  viability  and  its  compliance  with  laws  and  regulations  prior  to 
executing  contracts.  In  addition,  the  UFR  review  process  is  also  used  as  an  indicator 
for  determining  if  further  audit  work  needs  to  be  conducted  by  DPS  or  the  OS  A  to 
establish  the  full  extent  of  inadequate  internal  controls,  irregularities,  illegal  acts,  and 
other  noncompliance. 

Providers  need  to  become  more  proficient  and  take  more  responsibility  for  the 
maintenance  of  adequate  accounting  systems  and  the  preparation  of  financial  statements 
in  accordance  with  generally  accepted  accounting  principles.  The  fourth  general 
standard  of  GAGAS  requires  that  the  independent  auditor  have  an  appropriate  internal 
quality  control  system  to  ensure  that  the  organization  has  adopted,  and  is  following 
applicable  auditing  standards  and  has  established  and  is  following,  adequate  policies 
and  procedures.  When  establishing  such  a  system  the  independent  auditor  needs  to 
ensure  that  the  UFR  report  users  needs  are  met  by  adopting  policies  and  procedures  that 
prevent  UFR  minimum  filing  deficiencies  from  occurring. 

The  Committee  can  help  facilitate  the  review  process  in  the  immediate  future  by 
impressing  upon  practitioners  and  their  clients  through  news  letters,  training  or  follow- 
up  procedures  of  the  need  to  ensure  that  the  UFRs  are  adequately  prepared  and  audited 
(includes  reading  and  considering  supplemental  information)  as  is  needed.  There  is 
also  a  need  to  impress  upon  the  practitioner  the  need  to  improve  the  quality  of  audit 
findings  that  are  written  in  UFRs  by  ensuring  that  they  contain  the  required  "Yellow 
Book"  elements  of  a  finding  which  result  in  clear,  concise  and  convincing  findings. 
Adequate  audit  findings  will  enable  purchasing  agency  and  provider  staff  to  adequately 
correct  deficiencies  and  improve  the  delivery  of  services  to  clients  of  the 
Commonwealth. 
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audit  of  the  stub  period  or  by  including  Federal  expenditures  during  the  stub  period  wich 
the  current  audit.  The  cognizant,  oversight,  or  grantor  agency  should  be  contacted  for 
advice  on  audit  procedures  for  stub  periods. 

40.     CFDA  Number  Unknown  or  Not  Available 

How  should  expenditures  be  presented  in  the  Schedule  of  Federal  Awards 
("Schedule"),  if  the  Catalog  of  Federal  Domestic  Assistance  ("CFDA")  number  is 
unknown  or  not  available? 

Tne  CFDA  number  should  be  available  for  most  domestic  Federal  financial  assistance. 
Federal  agencies  and  prime  recipients  are  required  to  provide  the  CFDA  number  to 
recipients  and  subrecipients  when  awarding  assistance.  Not-for-profit  organizations  are 
required  to  identify  in  their  accounts  the  programs  under  which  funds  are  received.38 

When  the  CFDA  number  is  not  available,  the  not-for-profit  should  include  in  the 
Schedule  (1)  the  awarding  agency  name  and  (2)  the  program  name  or  other  identifier 
obtained  from  the  award  documents  when  the  program  name  is  not  available. 


}t  A-133  Attachment,  P3rajraphs  le(4)  &  L3c(2). 
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When  an  A-133  single  audit  is  required,  separate  program-specific  audits  will  not  meet 
the  A-133  requirements. 

53.     Use  of  Internal  Auditor  to  Audit  Subrecipient 

May  a  prime  recipient  use  its  internal  auditor  to  perform  the  audit  required  under 
A-133  for  a  sub  recipient?  ' 

A  prime  recipient  government's  internal  auditor  who  is  independent  and  otherwise  meets 
the  qualifications  and  standards  prescribed  by  A-133  and  Government  Auditing  Standards 
("GAS")  may  perform  the  audit  required  by  A-133  for  a  subrecipient.  However, 
nongovernmental  internal  auditors  could  not  perform  subrecipient  audits  under  A-133 
because  they  are  not  included  in  the  A-133  definition  of  independent  auditor.41 

A  prime  recipient  internal  auditor,  either  governmental  or  nongovernmental,  may  be  used 
to  monitor  the  subrecipient  or  assist  the  independent  auditor. 

54.     Audit  When  Subrecipient  Not  Aware  of  Federal  Award 

If  a  prime  recipient  does  not  identify  awards  to  subrecipients  as  Federal  or  require 
the  subrecipient  to  have  an  A-133  audit,  does  this  relieve  the  subrecipient  of  the  audit 
requirements  ? 

If  the  prime  recipient  does  not  inform  the  subrecipient  that  a  Federal  award  is  being 
passed  through,  and  the  subrecipient  otherwise  is  not  aware  that  the  award  is  Federal  or 
that  an  audit  is  required,  then  the  prime  recipient  is  responsible  to  make  arrangements 
with  the  subrecipient  for 'the  proper  audit.  The  prime  recipient  is  ultimately  responsible 
for  Federal  awards  passed  through  to  a  subrecipient. 

The  determining  factor  for  A-133  audit  requirements  is  the  dollar  amount  of  Federal 
awards  received  (See  question  numbers  5  and  7),  not  whether  the  audit  is  requested.42 
All  not-for-profit  subrecipients  whose  total  Federal  awards  received  meet  the  dollar 
thresholds  are  required  to  have  an  A-133  audit.  However,  it  is  essential  that  the  prime 
recipient  identify  Federal  awards  to  the  subrecipient.43 

If  the  prime  recipient  fzlls  to  advise  the  subrecipient  that  the  award  is  Federal,  this 
should  be  considered  a  weakness  in  the  prime  recipient's  internal  control  system  for 
monitoring  subrecipients. 


11  A-133  Attachment,  Paragraph  Lg;  Government  Auditing  Standards.  Pages  3-8  through  3-10,  Paragraphs  IS 
through  25. 

a  A-133  Attachment,  Paragraph  2a. 

a  A-133  Attachment,  Paragraph  le(-i);  OMB  A-12S  Q&A.  Questioa  23. 


